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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), the United States Warehouse Act (7 
U.S.C. Chapter 10), and the Laboratory Animal Welfare Act, 1966 
(7 U.S.C. 2131 et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 


Ill 
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TUSCAN DAIRY FARMS, INC. et al. AMA Docket No. M 
2-32. Differing classifications under two orders— 
Order changes for marketing area — Improper 
forum — Trade barrier issue not applicable — 
Dismissal ; . 1135 


(No. 14,158) 


TUSCAN DAIRY FARMS, INC., TUSCAN DAIRIES, INC., TUSCAN 
FARMS OF BELMAR, N.J., TUSCAN FARM PRODUCTS CO. OF 
N.J. NORTH BLENHEIM CREAMERY CORP., LAFAYETTE MILK 
Co., TUSCAN MILK Co., INC., and the ESTATE OF CHARLES 
BORINSKY, the ESTATE OF SAMUEL BORINSKY, REUBEN BOR- 
INSKY and MORRIS WEINSTEIN d/b/a TUSCAN FARM PROD- 
ucts Co. AMA Docket No. M-2-32. Decided September 20, 
1971. 


Differing classifications under two orders—Order changes for marketing 
area—Improper forum—Trade barrier issue not applicable—Dismissal 


Petitioners basically attack the validity of the difference for certain periods 
in the classification of cream and half and half under Order No. 2 and 
Order No. 4. They also urge, among other things, that all of New Jersey 
be regulated by one order instead of Order No. 2 covering northern 
New Jersey and Order No. 4 covering southern New Jersey. 


Held: It was statutorily permissible for the Secretary to have issued the 
two orders; that the hearing record of the contested amendment of 
Order No. 2 was not made part of the record of this proceeding and 
must be presumed to support the amendment; that the order provisions 
do not effectuate a “trade barrier” and that petitioners have not estab- 
lished confiscation or that they sold cream and half and half at a loss. 
The petition is dismissed. 


Murray Hammerman, Dairy Consultant, New York, N. Y., for petitioners. 
John H. Sandor for respondent. 
Herbert L. Perlman, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a proceeding under section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
1135 











1136 AGRI. MKTG. AGREEMENT ACT, 1937 


Cite as 30 A.D. 1135 


Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by a petition filed 
February 24, 1970 by eight handlers regulated under Order No. 2, 
as amended (7 C.F.R. 1002 et seq.) issued under the act and 
regulating the handling of milk in the New York-New Jersey 
marketing area. Basically, petitioners attack the validity of the 
difference for certain periods in the classification of cream and 
half and half under Order No. 2 and Order No. 4, regulating the 
handling of milk in the Delaware Valley marketing area (7 C.F.R. 
1004 et seq.) and, effective August 1, 1970, regulating the han- 
dling of milk in the Middle Atlantic marketing area. The Deputy 
Administrator, Consumer and Marketing Service, filed an answer 
to the petition April 3, 1970, upholding, in effect, the validity of 
the contested provisions of Order No. 2. 


A prehearing conference was held July 29, 1970, in New York, 
New York, and an oral hearing was held July 30, 1970, in New 
York, New York, before Herbert L. Perlman, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture. At the hearing, petitioners were represented by Murray 
Hammerman, Dairy Consultant, New York, New York, and 
respondent was represented by John H. Sandor, Office of the 
General Counsel, United States Department of Agriculture. After 
the hearing, the parties filed briefs. 


The hearing examiner issued a recommended decision to the 
effect that the petition be dismissed. Petitioners filed exceptions 
and requested oral argument thereon. Oral argument was held 
before Judicial Officer Thomas J. Flavin, in Washington, D.C., 
on August 18, 1971. 


Petitioners did not except to the hearing examiner’s findings 
of fact. They did, however, dispute his conclusions. 


Petitioners’ grievances are that from July 1968 until November 
1, 1970, as the result of amendment of Order No. 2, cream was 
classified as Class I under Order No. 2 which regulates petitioners 
as handlers, whereas cream was classified as Class II under Order 
No. 4, and that, from August 1970 on, half and half was classified 
Class II under Order No. 4 when it was Class I under Order No. 
2. Petitioners urge that they competed with Order No. 4 handlers 
in the sale of cream and half and half both in the Order No. 2 
marketing area and in the Order No. 4 marketing area, that 
Order No. 4 handlers, because of the substantially lower 
cost for cream and half and half under Order No. 4 had 
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a competitive advantage over petitioners, that petitioners had 
to sell cream and half and half at a loss and that the Class 
I classification under Order No. 2 was not in accordance with 
law. Petitioners seek a refund of the difference between Class I 
and Class II prices on all the cream and half and half distributed 
by them during the times involved and they assert that all of New 
Jersey should have been regulated by one marketing order instead 
of Order No. 2 covering northern New Jersey and Order No. 4 
covering southern New Jersey. 


In brief, the hearing examiner held that it was statutorily per- 
missible for the Secretary to have issued Order No. 2 and Order 
No. 4; that the hearing record of the contested amendment of 
Order No. 2 was not made part of the record of this proceeding 
and must be presumed to support the amendment; that the order 
provisions involved do not effectuate a “trade barrier” in viola- 
tion of section 8c5(G) of the act and that petitioners have not 
established confiscation or even that petitioners sold cream and 
half and half at a loss. As to petitioners’ protestations that New 
Jersey should be covered by one marketing order, the hearing 
examiner ruled that this was not an issue for adjudication in this 
proceeding but one for handling in a proceeding promulgating or 
amending orders and that petitioners have not resorted to such 
a proceeding.’ 


The exceptions filed by petitioners and the oral argument there- 
on have not raised any issues not considered by the hearing exam- 
iner. We think the hearing examiner’s recommended decision 
answers petitioners’ objections thoroughly and correctly. We, ac- 
cordingly, adopt his recommended decision and order as the final 
decision and order herein. The relief requested by the petition is 
denied and the petition is dismissed. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by a petition filed 





1. Proposals by handlers other than petitioners resulted in amendments to Order No. 2 to 
place cream in Class II (35 F.R. 16789; 35 F.R. 5180) and a decision to place half and half 
in Class II (36 F.R. 17580; 36 F.R. 5141). 
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February 24, 1970 by 8 handlers regulated unded Order No. 2, 
as amended, issued under the act and regulating the handling of 
milk in the New York-New Jersey marketing area. Basically, pe- 
titioners attack the validity of the difference for certain periods in 
the classification of cream and half and half under Order No. 2 
and Order No. 4, regulating the handling of milk in the Delaware 
Valley marketing area and, effective August 1, 1970, regulating 
the handling of milk in the Middle Atlantic marketing area. The 
Deputy Administrator, Consumer and Marketing Service, filed 
an answer to the petition April 3, 1970, upholding, in effect, the 
validity of the contested provisions of Order No. 2. 


A prehearing conference was held July 29, 1970, in New York, 
New York, and an oral hearing was held July 30, 1970, in New 
York, New York, before Herbert L. Perlman, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture. At the hearing, petitioners were represented by Murray 
Hammerman, Dairy Consultant, New York, New York, and 
respondent was represented by John H. Sandor, Office of the 
General Counsel, United States Department of Agriculture. After 
the hearing, the parties filed briefs. 


PROPOSED FINDINGS OF FACT 


1. The names and addresses of the petitioners herein are as 
follows: 


Tuscan Dairy Farms, Inc., a New Jersey corporation, 
whose address is 750 Union Avenue, Union, New Jersey. 


Tuscan Dairies, Inc., a New Jersey corporation, whose 
address is 750 Union Avenue, Union, New Jersey. 


Tuscan Farms of Belmar, N. J., a New Jersey corporation, 
whose address is 710 River Road, Belmar, New Jersey. 


Tuscan Farm Products Co. of N. J., a New Jersey corpora- 
tion, whose address is Essex Street at Route 17, Lodi, New 
Jersey. 


North Blenheim Creamery Corp., a Pennsylvania corpora- 
tion, whose address is 1021 Stuyvesant Avenue, Union, New 
Jersey. 


Lafayette Milk Co., a New Jersey corporation, whose 
address is 1021 Stuyvesant Avenue, Union, New Jersey. 

Tuscan Milk Co. Inc., a New Jersey corporation, whose 
address is 9214 Collins Avenue, Pennsauksen, New Jersey. 
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The Estate of Charles Borinsky, the Estate of Samuel Bor- 
insky, Reuben Borinsky and Morris Weinstein, a partnership 
doing business as Tuscan Farm Products Co., whose address 
is 750 Union Avenue, Union, New Jersey. 


The petitioners are handlers subject to regulation under Order 
No. 2, as amended, issued under the act and regulating the han- 
dling of milk in the New York-New Jersey marketing area. 


2. During the period involved herein, petitioner North Blen- 
heim Creamery Corp. and Lafayette Milk Co. received milk from 
producers as defined in Order No. 2 and shipped such milk to 
petitioner Tuscan Dairy Farm, Inc. which processed and dis- 
tributed such milk. Petitioners Tuscan Dairies, Inc., Tuscan 
Farms of Belmar, N. J., Tuscan Farm Products of N. J., Tuscan 
Milk Co., Inc., and the partnership doing business as Tuscan 
Farm Products Co. also distributed such milk. The processed milk 
distributed by the petitioners who distribute such milk was dis- 
posed of in New York State, basically Rockland and Orange 
Counties therein, the State of New Jersey, Eastern Pennsylvania 
and the State of Delaware. 


3. Petitioner Tuscan Dairy Farms, Inc., in its monthly reports 
to the Market Administrator of Order No. 2, for the months of 
July 1968 through April 1970, listed the disposition in the market- 
ing area of Order No. 4, issued under the act and then regulating 
the handling of milk in the Delaware Valley marketing area, of 
whole milk, low test milk, skim milk, flavored milk drinks, butter- 
milk, half and half, light cream, and heavy cream. The reported 
disposition on routes of heavy and light cream in the Delaware 
Valley marketing area during such period is as follows:! 


Month Heavy Cream Light Cream 
(1968) (pounds of product) (pounds of product) 
July 3,838 24,709 
August 3,700 26,979 
September 3,128 27,405 
October 2,327 21,822 
November 1,304 16,469 
December 1,837 17,682 
(1969) 

January 3,296 22,917 
February 3,168 20,084 


1. A schedule attached to the petition lists for the months July 1968 through December 
1969 the same amounts of heavy and light cream each month as disposed of by petitioners 
in the Order No. 4 marketing area. 
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Month Heavy Cream Light Cream 
(1969) (pounds of product) (pounds of product) 
March 3,628 22,679 
April 3,940 21,107 
May 4,601 22,830 
June 3,963 19,989 
July 3,814 20,299 
August 3,739 20,123 
September 2,392 21,946 
October 2,891 25,167 
November 2,438 20,922 
December 3,137 23,538 
(1970) 

January 2,342 20,390 
February 2,729 19,739 
March 2,756 22,631 
April 2,576 18,592 
TOTAL 67,544 478,019 


During this same period, that is, in Tuscan Dairy Farms, Inc.’s 
reports for the months of July 1968 through April 1970, the listed 
disposition in the New York-New Jersey marketing area under 
Order No. 2, as amended, of heavy and light cream totaled 
2,431,924 and 1,021,574 pounds of product, respectively. 


4. Upon the basis of evidence introduced at a public hearing 
held January 16-25, 1967, in New York, New York, pursuant to 
notices issued December 15 and 27, 1966 (31 F.R. 16273 and 
16,716), the Deputy Administrator, Consumer and Marketing 
Serivce, issued a recommended decision December 29, 1967 (33 
F.R. 188), and time was given to file exceptions. A decision by 
an Assistant Secretary of Agriculture was issued May 9, 1968 
(33 F.R. 7190) and reads, in part, as follows: 


“2. Classes of utilization. The classification provisions of 
the order should be modified to provide for two use classes. 
Milk used in fluid milk products which are required by the 
applicable health authorities in the marketing area to be 
made from approved milk supply sources or milk used to 
produce other fluid milk products for which handlers gen- 
erally and regularly rely on local producers for milk supplies, 
which products compete directly with those fluid products 
for which an approved supply source is required, should be 
classified as Class I milk.... 


A. Class I. To implement the drafting of the revised 
order a fluid milk product definition is provided. The prod- 








TUSCAN DAIRY FARMS, INC. et al. 1141 
Cite as 30 A.D. 1135 


ucts included in such definition are only those products in- 
tended to be classified in Class I. This includes all skim milk 
(including any used to produce concentrated milk or recon- 
stituted milk) and butterfat disposed of (other than as steri- 
lized products in hermetically sealed containers) in fluid 
form as milk, skim milk, cultured or flavored milk drinks 
(except eggnog and yogurt), concentrated fluid milk disposed 
of in consumer packages, cream (except storage, plastic or 
sour), half and half (except sour) and any other fluid mix- 
ture of cream, milk or skim milk containing less than 18 per- 
cent butterfat (other than frozen desserts, frozen dessert 
mixes, whipped topping mixtures, evaporated milk, plain or 
sweetened condensed milk, or skim milk) ..... 


With the adoption of skim milk and butterfat accounting 
it is now possible to include in Class I all of the fluid prod- 
ucts for which a continuing, dependable supply of locally ap- 
proved milk is required or demanded and which generally 
compete for a common consumer market. In so doing, 
equality of pricing is more nearly achieved for products of 
the same general form or butterfat content. 


a. Cream. White [sic] fluid cream, half and half and 
other fluid cream products have in the past been classified 
as either Class II or Class III dependent on whether disposed 
of inside or outside the metropolitan district of the market- 
ing area such classification as other than Class I has been 
necessary to provide a competitive pricing of butterfat in 
such products with butterfat disposed of for other than fluid 
uses. Because handlers were not permitted to standardize 
milk, and therefore necessarily bottled Class I products at the 
incoming test of milk received from producers, high test pro- 
ducer milk had little added value to the handler if disposed 
of for Class I uses. Therefore in order to insure a market for 
producers’ milk, regardless of test, it was necessary to pro- 
vide a nominal Class I butterfat differential which was unre- 
lated to the true value of butterfat in alternative manufactur- 
ing uses. Under such a low butterfat differential, cream and 
cream products would have been under priced if they had 
been included as Class I products. 


The present rules and regulations provide that ‘cream’ shall 
have more than 15 percent butterfat content. However, under 
the health regulations applicable in the marketing area 
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‘cream’ must have a butterfat content of not less than 18 per- 
cent. In view of the applicable health standards, the amended 
order provides that fluid milk products which have a butter- 
fat content of not less than 18 percent will be treated as 
‘cream.’ For cream disposed of in the metropolitan district, 
handlers’ costs will be reduced. On the other hand, for cream 
disposed of outside such district, including that disposed 
of in other marketing areas, the cost will be slightly 
increased for the high butterfat forms of cream. Since the 
lower butterfat content products contain more fluid skim, 
which would have a higher value, the cost for these products 
will be somewhat greater. 


Cream for fluid uses has in recent years been an item of 
diminishing importance. By far the greater proportion of 
cream is disposed of for ultimate use in manufactured 
dairy products. The pricing of such cream will remain un- 
changed under the amendments herein adopted. 


A number of exceptions were filed to the Deputy Admini- 
strator’s conclusions that cream for fluid uses should be 
classified as Class I. Exceptors principle [sic] objections 
were directed to the competitive position of cream as a Class 
I product with imitation and synthetic cream products and 
with cream in the nearby Federal order markets which is 
classified and priced in Class II. They argued that pool 
handlers would be in an untenable competitive position in 
marketing fluid cream and hence would be encouraged to 
make otherwise uneconomic cream movements as between 
orders solely for the purpose of avoiding a Class I classifi- 
cation and pricing. 


Certain exceptors, nevertheless supported the recommend- 
ed Class I classification but argued that it was essential that 
appropriate safeguards be provided in order to deter han- 
dlers from circumventing the intent of the classification and 
pricing provisions. 


The record clearly establishes that the applicable health 
regulations in the marketing area governing the production 
and distribution of cream for fluid uses are the same as those 
for fluid milk. Notwithstanding inferences on the part of cer- 
tain exceptors that the application of such regulations with 
respect to cream in parts of the marketing area is nominal 
the record simply does not support such a position. The 
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Deputy Administrator’s conclusions with respect to fluid 
cream are reaffirmed. However, as hereinafter discussed 
some modification in the treatment of cream from certain 
other order plants is necessary to insure appropriate classi- 
fication and pricing of interorder movements.” 


5. The order amending Order No. 2, as amended, was issued 
by an Assistant Secretary May 28, 1968 (33 F.R. 8201), effective 
July 1, 1968 and reads, in part, as follows: 


“$1002.15. Fluid Milk Product. 


‘Fluid milk product’ means all skim milk and butterfat 
in the form of milk, fluid skim milk, cultured or flavored 
milk drinks (except eggnog, and yogurt), concentrated fluid 
milk disposed of in consumer packages, cream (except stor- 
age, plastic or sour), half and half (except sour) and any 
other mixture of cream, milk or skim milk containing less 
than 18 percent butterfat (other than frozen desserts, frozen 
dessert mixes, whipped topping mixtures, evaporated milk, 
plain or sweetened condensed milk or skim milk and sterilized 
milk or milk products in hermetically sealed containers... .” 


“$1002.41. Classes of Utilization. 


Subject to the conditions set forth in §§1002.42 through 
1002.46 the classes of utilization shall be as follows: 


(a) Class I-A milk shall be all skim 
milk and butterfat: 


(1) Disposed of as a fluid milk 
product: 


(i) Inside the marketing area; 
(ii) As route disposition in an 
other order marketing area; 


(iii) To an other order plant and 
assigned under such other order to 


Class I; 


(iv) In packaged form to an 
other order if such product is 
not defined as a fluid milk product 
under such other order: 
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(v) To a partially regulated 
plant under an other order and there 
applied as offset to Class I sales in 
any other order market. 


(2) Contained in inventory of packaged fluid milk 
products on hand at the end of the month except as provided 
in subparagraph (c) (4) of this section; and 


(3) Not specificially accounted for as Class 1-B 
or Class II milk. 


(b) Class I-B milk shall be all skim milk and butterfat: 


(1) Disposed of as a fluid milk product outside the 
marketing area, except as provided in subdivision (ii) 
through (v) of paragraph (a) (1) and (c) (4), (5) and ((6) 
of this section; and 


(2) In shrinkage allocated to Class I-B pursuant 
to § 1002.42.” 


6. Order No. 4, regulating the handling of milk in the Dela- 
ware Valley marketing area, was consolidated with the order 
regulating the handling of milk in the Upper Chesapeake Bay 
marketing area and the order regulating the handling of milk in 
the Washington, D. C. marketing area, effective August 1, 1970, 
and numbered Order No. 4. Prior to its consolidation, Order No. 
4 classified heavy and light cream as Class II and continued to 
do so after the consolidation. Half and half, which had been classi- 
fied as Class I under Order 4 prior to the consolidation of the 3 
orders, was classified as Class II effective August 1, 1970. (See 
35 F.R. 7924, 7933-7934 and 35 F.R. 10273). 


7. Upon the basis of evidence introduced at a public hearing 
held April 6-14, 1970, in New York, New York, pursuant to a 
notice issued March 25, 1970 (35 F.R. 5180), the Deputy Ad- 
ministrator, Consumer and Marketing Service, issued a recom- 
mended decision July 7, 1970 (35 F.R. 11129) and time was given 
to file exceptions. A decision by an Assistant Secretary of Agri- 
culture was issued October 9, 1970 (35 F.R. 15927).1* The order 
amending Order No. 2, as amended, was issued by an Assistant 
Secretary October 26, 1970 (35 F.R. 16789), effective November 
1, 1970, and, in part, eliminated cream from the fluid milk prod- 


la. Official notice is hereby taken of this decision and the order resulting therefrom, both 
of which were issued after the hearing in this proceeding. 
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uct definition contained in section 1002.15 of the order and 
provided a Class II classification of cream for fluid use. 


PROPOSED CONCLUSIONS 


In the petition filed herein, petitioners complain of the differ- 
ence in the classification, and subsequently in the pricing, of cer- 
tain utilizations of milk disposed of as cream and half and half 
under Orders No. 2 and 4? and contend that such difference is 
violative of section 8c(5) (A) of the act (7 U.S.C. 609c(5) (A)). 
Such section reads, in part, as follows: 


“In the case of milk and its products, orders issued pur- 
suant to this section shall contain one or more of the follow- 
ing terms and conditions... . 


“(A) Classifying milk in accordance with the form in 
which or the purpose for which it is used, and fixing, or 
providing a method for fixing, minimum prices for each such 
use classification which all handlers shall pay . . . for milk 
purchased from producers or associations of producers. Such 
prices shall be uniform as to all handlers... .” 


Section 8c(1) of the act (7 U.S.C. 608(1)) provides gen- 
erally that the Secretary shall issue orders applicable to proces- 
sors, associations of producers, and others engaged in the handling 
of milk or its products, such persons to be referred to as “han- 
dilers.” This section does not specify which handlers out of this 
general group are to be regulated by an order. However, section 
8c(10) of the act (7 U.S.C. 608c(10)) states that a marketing 
order shall be applicable only to persons in the “respective classes 
of industrial or commercial activity” specified in a marketing 
agreement upon which a hearing has been held. Section 8c(11) 
authorizes separate orders for separate marketing areas, which 
orders shall, insofar as practicable, contain such different terms 
applicable to the several marketing areas as the Secretary finds 
necessary to give due recognition to the differences between the 
areas (7 U.S.C. 608c(11)). 


These sections of the act, taken together, authorize the Secre- 
tary to issue marketing orders applicable to particular classes or 
groups of handlers in some way associated with a given market- 





2. While, in the reply brief, petitioners complain of an alleged overcharge under Order No. 
2 for cream from July 1, 1968 to July 1, 1970, the petition requests relief, in effect, for the 
entire period during which the difference in classification and pricing was operative. Cream 
was classified as Class II under Order No. 2 effective November 1, 1970. 
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ing area. The Secretary may determine which handlers and which 
milk handling are to be regulated by a particular order, i.e., deter- 
mine the coverage of that order. In other words, the Secretary 
in promulgating a milk marketing order, must determine which 
handling of milk shall be isolated for the purpose of regulation. 
See, e.g., United States v. Rock Royal Cooperative, Inc., 8307 U.S. 
533 (1939) ; In re Willow Farms Dairy, Inc., 20 A.D. 810, 818-19 
(1961), aff’d 315 F.2d 828 (4th Cir. 1963), cert. denied 374 U.S. 
832 (1963) ; In re Clover Leaf Dairy Company et al., 15 A.D. 339 
(1956), aff’d N.D. Ind. Sept. 10, 1958; In re Tapor Dairies Com- 
pany, 14 A.D. 77 (1955), aff’d, N.D. Ohio Jan. 10 and Apr. 11, 
1958. Appropriate standards may be prescribed to designate the 
dariy farmers or “producers” whose milk is subject to the classi- 
fication, pricing and pooling provisions of an order. Cf. United 
States v. Wrightwood Dairy Co., 127 F.2d 907, 911 (7th Cir. 
1942) ; Vogt’s Dairies, Inc. v. Wickard, 45 F. Supp. 94 (S.D.N.Y. 
1942). 


Further, sections 8c(5) and 8c(7) of the act (7 U.S.C. 608¢ (5) 
and (7)) specify how the milk handling selected for regulation 
under sections 8c(1), 8c(10) and 8c(11) is to be regulated, that 
is, the terms of the order which shall be applicable to the handlers 
thus selected for regulation. Under section 8c(5) (A), only the 
milk received by handlers regulated under a particular order is 
to be classified and only such regulated handlers must pay pro- 
ducers delivering milk to them the prices specified in sections 
8c(5)(A) and (B). Moreover, such sections patently authorize 
the minimum pricing of all milk received by handlers from pro- 
ducers under an order issued pursuant to the act. 


To say that the classification and pricing of milk utilized in 
such milk products as cream and half and half must, pursuant to 
section 8c(5) (A) of the act, be uniform under the order regu- 
lating the handling of milk in the New York-New Jersey market- 
ing area and the order regulating the handling of milk in the 
Delaware Valley (now in the Middle Atlantic) marketing area 
is to ignore the structure of the statute set forth above. It is diffi- 
cult, if not impossible, so to conclude in view of the fact that the 
classification of cream, for example, need not be uniform under 
the same Federal milk order. See, e.g., Windham Creamery, Ince. v. 
Freeman, 350 F.2d 978 (3rd Cir. 1965), cert. denied 382 U.S. 979 
(1966). Section 8c(5) (A) does not, in itself, preclude the differ- 
ences complained of by petitioners. Cf., e.g., Lehigh Valley Co- 
operative Farmers, Inc. v. United States, 370 U.S. 76, 98 (foot- 
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note 20) (1962); In re Willow Farms Dairy, Inc., supra; In re 
Crystal Lake Dairy Company et al., 9 A.D. 185) (1950). Sections 
8c(5) (A) and (B) do not provide that all dairy farmers, without 
restriction, shall be paid the specified prices. On the contrary, sec- 
tion 8c(5) (A) covers only milk “purchased” by handlers under 
a particular order from producers thereunder and _ section 
8c(5)(B) refers only to those producers who deliver their milk 
to the handlers regulated by such order. 


By an amendment to Order No. 2, as amended, effective July 
1, 1968, cream and half and half disposed of as fluid milk prod- 
ucts were classified in Class I.* The Secretary so concluded in his 
quasi-legislative capacity for the reasons set forth in the decision 
of May 9, 1968 (See in part Finding of Fact 4). He specifically 
considered therein exceptions raised based on pricing in nearby 
order markets and rejected them in promulgating the contested 
amendment. We have concluded above that a Class I classification 
under Order No. 2 for cream and half and half under the cir- 
cumstances presented herein is not proscribed by section 
‘(8c(5) (A) of the act, as contended by petitioners, and we fur- 
ther conclude that such classification was well within the dis- 
cretion of the Secretary,‘ and constituted a reasonable exercise 
thereof. Cf e.g., Windham Creamery, Inc. v. Freeman, supra; 
Wawa Dairy Farms, Inc. v. Wickard, 149 F.2d 860 (8rd Cir. 
(1945) ; In re The H. E. Koontz Creamery, Inc., 20 A.D. 437 
(1961) ; In re Hygeia Dairy Company, 19 A.D. 257 (1960), aff’d 
S.D.Tex. June 19, 1964. The fact that classification and pricing 
under two orders as distinguished from different classification 
and pricing in a single order are involved herein does not alter 
our conclusion. “Absolute equality is not demanded to sustain the 
operation of the Order. If the Secretary cannot ‘produce com- 
plete equality, for the variables are too numerous,’ he ‘fulfills his 
role when he makes a reasoned’ Order. Mitchell v. Budd, 350 U.S. 


3. As petitioners’ complaint with respect to the classification of half and half is not effec- 
tive until August 1, 1970, when such product was classified as Class II under Order No. 4, 
petitioners cannot, in reality, attack the validity in this regard of the amendment to Order 
No. 2 effective July 1, 1968. 


4. “The background and legislative history of the Agricultural Marketing Agreement Act 
of 1937, as amended, leaves no doubt that Congress gave the Secretary broad discretion in 
its administration.’”” Queensboro Farms Products, Inc. v. Wickard, 137 F.2d 969, 977 (2d Cir. 
1943). The “‘terms of the Order are largely matters of administrative discretion” and the 
technical details ‘“‘are left to the Secretary and his aides.” Stark v. Wickard, 321 U.S. 288, 
310 (1944). The responsibility of selecting the means of achieving the statutory policy and 
the relationship between the remedy selected and such policy are peculiarly matters for ad- 
ministrative competence. American Power & Light Co. v. Securities and Exchange Commis- 
sion, 329 U.S. 90, 112 (1946); Secretary of Agriculture v. Central Roig Refining Co., 338 
U.S. 604, 618-14 (1950). 
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473, 480, 76 S. Ct. 527, 531-532, 100 L. Ed. 565 (1956)”. United 


States v. Mills et al., 315 F.2d 828, 888 (4th Cir. 1968), cert. 
denied 375 U.S. 819 (1963).° 


For the first time in this proceeding, petitioners, in the reply 
brief, contend that the pertinent promulgation hearing record 
is “completely devoid of any evidence even remotely justifying 
the difference in cream prices between Orders 2 and 4”. Such 
hearing record was not incorporated in this proceeding as the 
petition contained no attack upon the evidentiary support for 
the amendment effective July 1, 1968. Clearly, petitioners have 
not established any legal defect in this regard. Cf. In re Abbotts 
Dairies, Division of Fairmont Foods Co., 30 A.D. 129 (1971). 
Moreover, the disputed order in general and the sections thereof 
classifying cream and half and half are supported by the pre- 
sumption, which has not been overcome by petitioners, that there 
are facts in existence which justify them. Borden’s Farm Products 
Co., Inc. v. Baldwin, 293 U.S. 194, 209 (1934) ; Pacific States Box 
& Basket Co. v. White, BTF, U.S. 176 (1935); United States v. 
Rock Royal Cooperative, Inc., supra. 


At the hearing in this proceeding petitioners attempted to 
introduce evidence to the effect that the State of New Jersey is 
one milk marketing area and in the reply brief herein petitioners 
contend that “there should be one and not two market orders for 
the sales territory which is the subject of the petition”. Of course, 
petitioners may not introduce evidence de novo as to the proper 
boundaries of marketing orders issued pursuant to the act in this 
forum, a proceeding under section 8c(15) (A) of the act (7 U.S.C. 
609c(15) (A)). See, e.g., In re Mills Dairy Products Company, 
et al., 19 A.D. 807 (1960), 20 A.D. 541 (1961), affirmed 315 F.2d 
828 (4th Cir. 1963), cert. denied 375 U.S. 819 (1963) ; In re Wil- 
low Farms Dairy, Inc., supra, at pp. 833-834. “To allow 
evidence would be to reopen, rather than to judge, the promulga- 
tion proceeding.” United States v. Mills et al., supra, at p. 836. 
In addition, petitioners introduced no such evidence at the perti- 
nent promulgation or amendment hearing and have not even re- 
quested or proposed, as all handlers may do, a hearing to con- 
sider the appropriate scope of Order No. 2. Further, to the 
extent that petitioners may be suggesting herein that Order No. 2 


5. The subsequent classification of cream in Class II under Order No. 2 effective November 
1, 1970 was merely done as such change was desired by a major segment of the market and 
would not substantially affect the level of producer returns and is of no assistance to peti- 
tioners in their arguments with respect to the prior period, that is, July 1, 1968 to November 
1, 1970. (See Finding of Fact 7). 
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be expanded to include therein all of the State of New Jersey, 
they are in the wrong forum. Cf., e.g., In re Diamond State 
Dairies, Inc., 25 A.D. 1189 (1966); In re Producers Creamery 
Company of Springfield, 23 A.D. 515 (1964) ; In re Colonel Nor- 
man J. Riebe, 22 A.D. 350 (1963). 


Petitioners further contend in their opening brief but not speci- 
fically in the petition, in effect, that the Class I classification and 
pricing of cream and half and half under Order No. 2 constitutes 
a “trade barrier” as found by the Court in Lehigh Valley Coopera- 
tive Farmers, Inc. v. United States, supra. In the Lehigh case, 
the issue was the validity of compensatory payments, measured 
by the difference between Class I and Class III prices required to 
be made by a handler operating a nonpool or unregulated plant 
who distributed some Class I milk within the marketing area. The 
Court found that the rate of payment was invalid by virtue of 
section 8c(5)(G) of the act (7 U.S.C. 608c(5)(G)).° We are 
not here concerned with the disposition of nonpool milk by an 
otherwise unregulated handler. In our view, the Lehigh case is 
not comparable. In fact, the language of section 8c(5)(G) does 
not apply to the alleged difficulty of an Order No. 2 handler in 
competing in the sale of cream and half and half in the marketing 
area of Order No. 4 due to a higher price for such milk products 
under Order No. 2. Also, petitioners do not appear to contend 
that the Order No. 4 price, as distinguished from the Order No. 2 
price, constitutes a “trade barrier” as found in Lehigh. Moreover, 
that section 8c(5) (G) of the act does not apply to the issue pre- 
sented herein, is seen from the legislative history thereof. 
See discussion of legislative history of section 8c(5)(G) 
in Lehigh Valley Cooperative Farmers, Inc. v. United 
States, supra, at pp. 91-97. In other words, we have difficulty 
understanding the relevancy of section 8c(5) (G) in this contro- 
versy. In any event, petitioners have far from established any 
“trade barrier” in this proceeding. Cf. In re Lewes Dairy, Inc., 
25 A.D. 709 (1966), aff’d 401 F.2d 308 (3rd Cir. 1968), cert. 
denied 394 U.S. 929 (1969). Also, petitioners do not allege and 
have far from established confiscation herein. Cf. e.g., In re Bay 
State Ice Cream Company, 23 A.D. 1048, 1057 (1964) and cases 
cited therein. Nor have they even proven that they sell the prod- 
ucts involved at a loss, as alleged, or most of the other allegations 


6. Section 8c(5)(G) reads as follows: No marketing agreement or order applicable to 
milk and its products in any marketing area shall prohibit or in any manner limit, in the 
case of the products of milk, the marketing in that area of any milk or product thereof 
produced in any production area in the United States. 
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of the complaint. Cf. e.g., Bailey Farm Dairy v. Jones, 61 F. Supp. 
209, 217 (E.D. Mo. 1945), affirmed 157 F.2d 87 (8th Cir. 1946), 
cert. denied 329 U.S. 788 (1946); Boonville Farms Cooperative, 
Inc. v. Freeman, 23 A.D. 1330 (N.D.N.Y. 1964). 


Nor do we see the relevancy of Polar Ice Cream & Creamery 
Co. v. Andrews, 375 U.S. 361 (1964), which petitioners also cite 
in support of the “trade barrier” argument. That case involved 
the validity of State regulations imposing a comprehensive sys- 
tem of allocation to Class I milk sales in the State of all milk 
produced within the State, and prohibiting out-of-state milk from 
participating in the Class I market unless local production proved 
inadequate. We see no analogy to the situation in this proceeding. 


In view of all the foregoing, the petition should be dismissed. 
All contentions of the parties presented for the record have been 
considered and whether or not specifically mentioned herein, any 
suggestions, requests, etc., inconsistent with this recommended 
decision are denied.’ 


PROPOSED ORDER 


The relief requested by petitioner is denied and the petition is 
dismissed. 


7. In view of our conclusions herein, we need not consider respondent’s arguments that 
the motions to dismiss and to strike made during the hearing should have been granted. It 
need only be stated at this point, perhaps, with respect to the former motion that at the 
time the motion was made, petitioners had, at the least, alleged a violation of section 
8c(5) (A) of the act by virtue of the order effective July 1, 1968 and had demonstrated to 
some extent their distribution of cream and half and half in the Order No. 4 area. Peti- 
tioners clearly put into question the validity of the amendment to Order No. 2 effective July 
1, 1968 as it affected them and dismissal was not then appropriate. Further, respondent 
cannot in the brief refer in support of its argument to matters occurring subsequent to the 
time the motion was made. With respect to the motion to strike, we need not rule thereon 
by reason of our conclusions herein but merely state that we are of the opinion that respon- 
dent is correct therein with respect to paragraphs XVII, XXI and XXII of the petition. 
But cf. Lehigh Valley Cooperative Farmers, Inc. v. United States, supra at p. 99. We do not 
similarly agree with respect to paragraph XIV of the petition, but petitioner has not 
established the allegations contained therein. 
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Manipulation—Interpretation—Intent—Wilfulness—Artificially high closing 
price—Egg futures—Cease and desist order—Denial of trading privileges— 
Suspension of registration for 30 days 


The respondent intentionally bid the price up of November 1968 egg futures 
on the Chicago Mercantile Exchange at the close of a trading period. 
This is manipulation prohibited by the act. The violation was willful. 
The respondent is ordered to cease and desist from manipulating prices, 
he is prohibited from trading for 30 days, and his registration as a 
floor broker is suspended for 30 days. 


Earl L. Saunders and Richard W. Davis for Commodity Exchange Authority. 
Bradley D. Steinberg, of Steinberg, Polacek & Steinberg, Chicago, IIl., 
for respondent. 

John G. Liebert, Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


The issues in this case relate to a manipulation of the egg 
futures market that occurred within a few seconds. The price 
effect was erased the next day. Yet the issues have such far 
reaching and widespread implications, vital to the very existence 
of futures trading as it exists today, that an in-depth analysis is 
necessary and appropriate. 


Complaint. This is an administrative proceeding under the 
Commodity Exchange Act (7 U.S.C. Chapter 1, 1964, ed., as 
amended, Supp. IV, 1969), instituted by a complaint filed by 
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Richard Lyng, Assistant Secretary, Marketing and Consumer 
Services, on May 29, 1969, against David G. Henner, a member of 
the Chicago Mercantile Exchange and a registered floor broker, 
for violation of the Act. The complaint was issued under §§ 6(b) 
and 6(c) of the Act (7 U.S.C. 9 and 18b, Supp. IV, 1969). 


The complaint alleges that the respondent, in trading in Novem- 
ber 1968 shell egg futures contracts on the Chicago Mercantile Ex- 
change on June 25, 1968, “acted for the purpose and with the 
intent of causing prices in the November 1968 shell egg future 
which were distorted and did cause such prices.” The specific 
transactions alleged in the complaint are as follows: 


During the closing period of trading in the November 1968 
shell egg future on June 25, 1968, the trading was conducted 
by means of “board trading.” Shortly before the end of such 
closing period, there were the following offers posted on the 
“offer board”: 600 cases at 40.20 cent per dozen; 600 cases 
at 40.25 cents per dozen; 600 cases at 40.50 cents per dozen; 
1800 cases at 40.75 cents per dozen; 600 cases at 41 cents 
per dozen; and 600 cases at 41.30 cents per dozen. During the 
final seconds of such closing period, the respondent, acting 
for his own account, “bought the board”, 7.e., he simultane- 
ously accepted all of the posted offers referred to above. The 
respondent then bid 41.85 cents per dozen for another 600 
cases of shell eggs for future delivery. This bid was accepted 
by another floor broker within the one-minute period after 
the close of trading, during which the exchange rules per- 
mitted the acceptance of a bid made during the closing period 
of trading at a price higher than the price of the last trade. 


The complaint alleged that by reason of these activities, the 
“respondent attempted to manipulate and did manipulate the 
price” of November 1968 shell egg futures' on the Chicago Mer- 
cantile Exchange on June 25, 1968, “in willful violation of sec- 
tions 6(b), 6(c), and 9(b) of the Commodity Exchange Act 
(7 U.S.C. 9, 18b and 13(b), Supp. IV, 1969).” 


Answer and Motion. The respondent filed an answer admitting 
the jurisdictional allegations in the complaint. He admitted that 
he had bought the contracts described in the complaint, but denied 
violation of the Act and any price distortion or attempted or 
actual manipulation of the shell egg futures prices by virtue of his 





1. The terms “shell egg futures” and “shell egg futures contracts” are synonymous. 
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trading activities on June 25, 1968. The respondent filed a motion 
for a bill of particulars with his answer. The motion was denied. 


Hearing. The hearing was held in Chicago, Illinois, on Septem- 
ber 30, October 1, November 12, 13, and 14, 1969, before John G. 
Liebert, Hearing Examiner United States Department of Agricul- 
ture. The respondent was represented by Bradley D. Steinberg, 
Esq., of Steinberg, Polacek & Steinberg, Attorneys, 33 North 
LaSalle Street, Chicago, Illinois. The complainant was represent- 
ed by Earl L. Saunders, Esq., and Richard W. Davis, Esq., Office 
of the General Counsel, United States Department of Agriculture, 
Washington, D.C. 


The record consists of 1,085 pages of oral testimony and 39 
exhibits, many of which consist of multiple documents. 


Hearing Examiner’s Report. The Hearing Examiner concluded, 
in his Recommended Decision filed on November 30, 1970, that 
the respondent’s activities did not constitute manipulation under 
the Commodity Exchange Act. He stated (Report, pp. 15-18) : 


Both supply and demand for a particular commodity vary 
during the year. Future contracts in the same commodity 
with differing maturity dates trade at different prices. 
Traders are quick to appraise relationships among and be- 
tween the prices associated with the various futures and tend 
to trade in the future which at the moment seems to present 
the best opportunity for profit. The effect of all this is that 
the trends of prices of futures of the same commodity with 
varying maturity dates usually follow fairly clearly defined 
relationships to each other. This so-called “spread” often 
forms a basis in itself for a speculative trade, i.e., sharp 
deviations from the normal range in spread between two 
futures may suggest to a trader that one or the other future 
is out of line pricewise with the general value which trades 
have associated with it. 


* * * 


* * * A free market, operating on the basis of the law 
of supply and demand, is, in effect, self-policing or self- 
correcting with respect to prices. Abnormal or artificially 
induced prices in a free market invite traders to take ad- 
vantage of the trading opportunities presented. If traders 
are not dominated or subverted, or the supply demand factor 
is not prevented from operating, the abnormal price must fall 
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before the impact of trades by professional traders seeking 
a profit. It must be borne in mind that market prices conform 
to and result from trades. One might say generally that 
manipulation takes place when a person so controls or effec- 
tively induces market prices that traders are forced to make 
trades in conformity therewith. 


While it is conceivable that persistent and continuous bid- 
ding up of the price of a commodity over an extended period 
of time by itself, with no other influences at work, could re- 
sult in manipulation of prices in violation of the statute, it is 
an absolute fact that the trades would have to be so numerous 
as to constitute domination of trading. We are not here con- 
cerned with that kind or degree of trading activity. The ef- 
fect of respondent’s trades was effectively and promptly 
negated in the free market by the very next trade on June 26, 
because the essential element of domination, control, or in- 
fluence over the market price generally, was non-existent. 
The operation of the law of supply and demand was not cir- 
cumvented or prevented from operating, nor was free market 
trading stifled by respondent’s trades. It must be concluded, 
therefore, that he did not manipulate the price of November 
shell egg futures because of the trades in question. 


The Hearing Examiner made no findings as to the complain- 
ant’s contention that the “‘respondent’s trades, made as they were 
at the final bell, were undertaken to and did cause an unrealistic 
price to be posted and circulated as the day’s closing price” (Re- 
port, p. 19), stating: 


That the price of respondent’s last trade was posted as 
the closing price is a fact. The effect of the action, however, 
even if undertaken for the purpose asserted, was completely 
ineffectual to result in or constitute a manipulation or at- 
tempted manipulation. The market on June 26 simply did not 
pay any attention to the closing price because the first trade 
was 135 points lower and within the range of pricing before 
respondent’s trades on the previous day. The closing price 
on June 25 was the correct and actual closing price and clear- 
ly reflected respondent’s action. It was not in the nature of 
dissemination of false or misleading information prohibited 
by the statute. 


The Hearing Examiner also “noted that the Floor Practices 
Committee of the Exchange did not find that respondent’s actions 


DAVID G. HENNER 1155 
Cite as 30 A.D. 1151 


on June 25, 1968, constituted manipulation, or attempted manipu- 
lation, of prices on that day” (Report, p. 19), stating (pp. 19-20) : 


* * * By the 1968 amendments to the Act the Exchange 
was given authority and responsibility to police the actions 
of its members and enforce prescribed regulations. Altho 
they scrutinized respondent’s trading activity on June 25, 
managing officials did not charge respondent with a viola- 
tion of Exchange Rule 401(h) prohibiting manipulation. 
Managing officials, being professional traders themselves, 
have sophisticated and informed opinions on what constitutes 
manipulative acts by traders and their conclusions in the 
matter have considerable weight. 


Tentative Decision and Order. A tentative decision and order 
was filed on May 7, 1971, by the Judicial Officer. It was found 
that the respondent manipulated the closing price of November 
1968 shell egg futures on the Exchange on June 25, 1968. The 
tentative order provided for a cease and desist order and for 
suspending the respondent’s registration as a floor broker and 
his trading privileges for 30 days. Exceptions were filed by the 
respondent. 


The final decision and order is substantially the same as the 
tentative decision and order. 


The Commodity Exchange Act. The Commodity Exchange Act 
is the amended name of the Grain Futures Act (Act of September 
21, 1922, c. 369, 42 Stat. 998, as amended by the Act of June 15, 
1936, c. 545, 49 Stat. 1491, as amended, 7 U.S.C. 1964 ed. and 
Supp. IV, § 1 et seq.).2 With respect to futures trading in eggs 


2. The Commodity Exchange Act (formerly the Grain Futures Act) has been interpreted 
and applied in numerous cases. See, e.g., Bartlett Frazier Co. v. Hyde, 65 F.2d 350 (C.A. 7), 
certiorari denied, 290 U.S. 654; Board of Trade of City of Chicago v. Wallace, 67 F.2d 402 
(C. A. 7), certiorari denied, 291 U.S. 680; Moore v. Chicago Mercantile Exchange, 90 F.2d 
735 (C. A. 7), certiorari denied, 302 U.S. 710; Board of Trade of Kansas City v. Milligan, 90 
F.2d 855 (C. A. 8), certiorari denied, 302 U.S. 710; Nelson v. Secretary of Agriculture, 133 
F.2d 453 (C. A. 7); General Foods Corporation v. Brannan, 170 F.2d 220 (C. A. 7); Irving 
Weis & Co. v. Brannan, 171 F.2d 232 (C. A. 2); Moore v. Brannan, 191 F.2d 775 (C.A.D.C.), 
certiorari denied, 342 U.S. 860; Great Western Food Distributors v. Brannan, 201 F.2d 476 
(C. A. 7), certiorari denied, 345 U.S. 997; United States v. Grady, 225 F.2d 410 (C. A. 7), 
certiorari denied, 350 U.S. 896; Corn Products Refining Co. v. Benson, 232 F.2d 554 (C. A. 2); 
G. H. Miller & Company v. United States, 260 F.2d 286 (C. A. 7), certiorari denied, 359 
U.S. 907; Goodman v. Benson, 286 F.2d 896 (C. A. 7); Volkart Brothers, Inc. v. Freeman, 
$11 F.2d 52 (C. A. 5); Laiken v. United States Department of Agriculture, 345 F.2d 784 
(C. A. 2); and Kent v. Hardin, 425 F.2d 1346 (C. A. 5). The validity of the Grain Futures 
Act was sustained in Chicago Board of Trade v. Olsen, 262 U.S. 1, 31-43, and the validity of 
the Commodity Exchange Act was sustained in Moore v. Chicago Mercantile Exchange, 90 
F.2d 735, 736-741 (C. A. 7), certiorari denied, 302 U.S. 710; Board of Trade of Kansas City 
v. Milligan, 90 F.2d 855, 857-860 (C. A. 8), certiorari denied, 302 U.S. 710; Nelson v. Secre- 
tary of Agriculture, 133 F.2d 458, 455-457 (C. A. 7); and United States v. Grady, 225 F.2d 
410, 412-416 (C. A. 7), certiorari denied, 350 U.S. 896. 
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and other designated agricultural commodities the Congress found 
that transactions and prices on boards of trade “are susceptible 
to speculation, manipulation, and control, and sudden or un- 
reasonable fluctuations in the prices thereof frequently occur 
as a result of such speculation, manipulation, or control, which 
are detrimental to the producer or the consumer and the persons 
handling commodit[ies] and products and byproducts thereof in 
interstate commerce, and such fluctuations in prices are an ob- 
struction to and a burden upon interstate commerce in com- 
modit[ies] and the products and byproducts thereof and render 
regulation imperative for the protection of such commerce and 
the national public interest therein.” 7 U.S.C. § 5. 


The Act provides, inter alia, for the designation of boards of 
trade as contract markets, and all trading in futures—in the com- 
modities referred to in the Act—must be conducted on the desig- 
nated markets. 7 U.S.C. §§ 2, 6 and 7. The Secretary of Agricul- 
ture may regulate boards of trade, futures commission merchants, 
floor brokers, and persons trading on regulated markets. 7 U.S.C. 
§ 6 et seq. 


It is a violation of the Commodity Exchange Act to manipulate 
or attempt to manipulate the market price of any commodity, in 
interstate commerce, or for future delivery on or subject to the 
rules of any board of trade. 7 U.S.C. §§ 9, 18(b), and 13b. If the 
Secretary of Agriculture “has reason to believe that any person 
(other than a contract market) is manipulating or attempting 
to manipulate or has manipulated or attempted to manipulate 
the market price of any commodity, in interstate commerce, or 
for future delivery on or subject to the rules of any contract 
market” he may file a complaint against such person. 7 U.S.C. 
§§ 9 and 13b. Any person who is named as a respondent in a com- 
plaint, by the administrative agency, is entitled to a hearing, and 
if the evidence reveals a violation of the Act (1) the Secretary 
may require all contract markets to refuse to such person all 
trading privileges thereon for such period as may be specified in 
the order and (2) the Secretary may suspend, for a period of not 
to exceed six months, or revoke the registration of a futures com- 
mission merchant or floor broker who violated any of the pro- 
visions of the Act. 7 U.S.C. § 9. In addition, the Secretary may 
enter an order directing that such person shall cease and desist 
from the violation involved in the case. 7 U.S.C. § 13b. 
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The Commodity Exchange Act provides that any such order 
issued by the administrative agency, pursuant to the Act, may 
be reviewed by the United States court of appeals for the cir- 
cuit in which the person is doing business and empowers the re- 
viewing court to affirm, set aside, or modify the order of the 
agency. 7 U.S.C. § 9. 


Final authority to decide cases under the Commodity Exchange 
Act has been delegated to the Judicial Officer. 36 F. R. 3210. 


FINDINGS OF FACT 


1. Respondent, David G. Henner, an individual whose business 
address is 110 North Franklin Street, Chicago, Illinois, is now, 
and has been since April 1951, a member of the Chicago Mercan- 
tile Exchange, a registered floor broker under the Commodity 
Exchange Act, and a trader in commodity futures for his own 
account. 


2. The Chicago Mercantile Exchange (hereinafter referred to 
as the “Exchange’’) is now, and was at all times material herein, 
a commodity exchange duly designated as a contract market un- 
der the Commodity Exchange Act. It is an organization where 
traders meet and engage in trading in various commodities under 
rules promulgated by the Exchange, but the Exchange itself does 
not engage in any trading activity. Only members of the Ex- 
change may trade on the Exchange, and they may trade for 
themselves or for customers. The monetary value of the futures 
contracts traded on the Exchange in 1968 exceeded $17 billion. 
The value of all the futures contracts regulated under the Act 
in fiscal year 1971 was $115 billion. 


3. A futures contract made on or subject to the rules of a con- 
tract market is a standardized contract—with respect to the pur- 


chase and sale of a commodity to be delivered in a specified 
month—in which the terms, except for the price, are fixed by the 
Exchange. The seller, or “short”, agrees to deliver in a specified 
month a definite quantity of the commodity. The purchaser, or 
“long”, agrees to accept and pay for the commodity when it is 
delivered. If, for example, a November shell egg futures contract 
is executed during the month of June, the short has agreed that 
he will deliver a specified quantity of eggs on any business day 
in November. The corresponding long has agreed that when the 
eggs are delivered, he will accept and pay for them. After the 
purchase and sale on the Exchange have been executed, a portion 
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of the contract price (referred to as the initial margin) is de- 
posited by each party with the Clearing House of the Exchange, 
and the Clearing House of the Exchange substitutes itself as the 
seller to the buyer and the buyer to the seller. 


A short who delivers the cash (i.e., actual) commodity on his 
futures contract has consummated the contract and his position 
in the futures market is thereby liquidated, i.e., he is no longer 
in the market. The long who accepts and pays for the commodity 
has also consummated his contract thereby liquidating his posi- 
tion in the market. A long can insist on receiving delivery if he 


chooses, and a short can insist on making delivery if he chooses. 
In practice, however, actual delivery of the commodity seldom oc- 
curs; about 99% of the futures contracts are offset on the Ex- 
change by making an opposite futures transaction, i.e., the short 
in the example becomes the purchaser of a November shell egg 
futures contract, and the long becomes a seller of a November 
shell egg futures contract, thereby liquidating their positions.* 
The contractual provisions for delivery are, nonetheless, a neces- 
sary factor in establishing and maintaining the relationship be- 
tween futures prices and the prices of the cash commodities. 


The total open interest at any time is the total number of con- 
tracts which have not been fulfilled by an offsetting futures 
transaction or by delivery. For example, if the total open in- 
terest in shell egg futures is 100 contracts, there are 100 long 
contracts and 100 short contracts open on the Exchange. 


4. Trading in shell egg futures on the Exchange is conducted 
in units of one contract, or lot, consisting of 600 cases of 30 dozen 
eggs per case, or 18,000 dozen eggs. A futures contract for shell 
eggs is a commitment to deliver or receive a lot of shell eggs 
(18,000 dozen) of specified grade during a particular month. 


The Exchange determines when trading in a particular futures 
contract begins. At all times material herein, the only shell egg 
futures in which there was any significant trading activity on the 
Exchange in 1968 involved the September, October, November 
and December delivery months. Trading in November shell egg 
futures began in January 1968 and ended on November 21, 1968, 
i.e., several days before the last business day in the delivery 
month. 


3. Of the 53,767 November shell egg futures contracts entered into during the life of the 
future in 1968, only 376 (or 3/10 of 1%) were settled by delivery (computed from Comp. Ex. 
20, pp. 19-22). 
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Under specifications of the Exchange rules governing deliv- 
eries on shell egg futures, par delivery consists of fresh eggs, 
large, described as U. S. Extras, Minimum 80 percent A grade, 
meeting certain weight and packaging requirements. Refrigera- 
tor, or storage, eggs could be delivered at a discount of 7¢ per 
dozen. 


5. The minimum price multiple or fluctuation in shell egg fu- 
tures on the Exchange is 5/100 cent per-dozen, or five points, 
which is equal to $9.00 per contract. A price of 41.85, for ex- 


ample, means 41 and 85/100 cents per dozen. 


6. The trading session in shell egg futures on the Exchange 
opens at 9:15 a.m. and closes at 12:45 p.m., Monday through Fri- 
day. The “closing” period of trading is the one-minute period 
from 12:44 to 12:45 p.m. The beginning of the closing period 
and the end of the closing period are announced by the ringing of 
a bell. The closing prices in shell egg futures on the Exchange 
are sent to all parts of the country by means of a ticker system. 
If a commodity trades at more than one price during the one- 
minute closing period, the lowest price and the highest price are 
shown as the closing price, without regard to how many contracts 
traded at each price. For example, if during the one-minute 
closing period, 10 shell egg futures are executed at 40.20 cents 
per dozen and later, during the one-minute period, one is executed 
at 40.30 cents, the closing price would be “40.20-30”. If, in the 
example, a contract was not executed at 40.30 but someone bid 
to buy at 40.30 (7.e., higher than the executed contracts) and no 
one would sell at that price, the same closing price would be 
shown, with an asterisk after the “30” indicating that a bid was 
made at 40.30. Where there is a range of prices during the one- 
minute closing period, the trend upward or downward at the end 
of the closing period is shown by putting the price of the later 
transaction last. For example, a closing price of 40.20-30 indi- 
cates that the future traded at 40.20 and then advanced to 40.30 
during the closing period whereas a closing price of 40.30-20 indi- 
cates that the future had traded at 40.30 during the closing pe- 
riod but had subsequently dropped to 40.20 during the one-minute 
closing period. 


The opening price, and the high and low prices for the day are 
also sent throughout the country over the ticker system, but the 
closing prices are the prices that are most widely observed and 
followed throughout the whole field of futures trading. The 
“charters”, i.e., the people who plot futures prices, plot the 
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“closing” prices. Some charters also plot the opening price and 
the high and low price for the day. 


The closing price also determines the “settlement” price, which 
is very important to persons who have an open position in the 
market. The settlement price is the price at which all contracts, 
old and new, are cleared each day. The settlement price is the 
average of the prices in the day’s closing price. In the example 
above, where the closing price is 40.20-30, the settlement price 
would be 40.25. If the closing price is 40.20-35, the Exchange 
officials take into consideration the number of transactions at 
each price along with all relevant circumstances in determining 
whether to make the settlement price 40.25 or 40.30. 


The settlement price determines whether a person must deposit 
additional margin or whether he can withdraw margin from his 
account. For example, a person must deposit an initial margin 
of $500 for each shell egg futures contract. If, based on a day’s 
settlement price, the margin is reduced below $300, the person 
must restore the margin to $500. If based on the settlement 
price, the person has a profit, he can withdraw the amount over 
$500. 


The settlement price also determines the extent to which the 
future can fluctuate the next trading day. The maximum per- 
missible price fluctuation in shell egg futures during one trading 
session of the Exchange is two cents per dozen, or 200 points, 
above or below the previous day’s settlement price. 


7. There are two methods of trading in shell egg futures on the 
Exchange—“pit trading” and “blackboard trading”. Pit trading 
is generally used for the first few minutes of each session of 
trading and then, unless the volume is very heavy, the trading 
is conducted by means of blackboard trading. When trading is 
so conducted, the bids (to buy) and offers (to sell) are made by 
open outcry and are posted on “bid and offer” boards by em- 
ployees of the Exchange. Offers at the same price have priority 
for acceptance in the order in which made. The same is true as 
to bids. Offers to sell at a better price (7.e., a lower price) have 
priority over the other offers. Conversely, bids to buy at a better 
price (i.e., a higher price) have priority over other bids. A con- 
tract will not be executed at a higher price than the lowest posted 
offer. For example, if an offer to sell at 40.30 is posted on the 
board, a person’s bid to buy at 40.35 would not be executed at 
40.35. He would have to (and would want to) buy the contract 
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at 40.30 before he would be permitted to buy at 40.35. If and 
when a bid is sold or an offering bought, the action is posted on 
a “salesboard” and the trade is consummated. Trades made in 
the course of blackboard trading are promptly recorded in chrono- 
logical sequence on the salesboards. Each of these boards is 
designated by a different letter of the alphabet and contains 
numbered lines on which the trades are recorded. With respect 
to the recording of each trade, the time of the trade, the price at 
which it was made, the number of contracts involved, the initials 
of the selling broker, and the initials of the buying broker are 
recorded on the salesboard on the same line. The Exchange pho- 
tograph the boards on which the trades are recorded and these 
photographs are thereafter maintained by the Exchange. 


8. During the one-minute closing period of trading on the Ex- 
change on June 25, 1968, trading in shell egg futures was con- 
ducted by means of blackboard trading, and there were the fol- 
lowing offerings to sell November 1968 shell egg futures which 
had been previously posted on the offer board, and had not been 
accepted: 


Offers To Sell November Shell Egg Futures 
Closing Period, June 25, 1968 


No. of Contracts Cents Per Dozen 
1 40.20 

40.25 

40.50 

40.75 

41.00 

41.30 


Se Coe ee 


Within the last few seconds of the closing period, respondent, 
acting for his own account, “bought the board”, i.e., he simul- 
taneously accepted all of the posted offerings referred to above. 
(This is done by a single statement, such as “I will buy the 
board.”) Then, at the ringing of the bell announcing the end of 
the closing period, the respondent shouted out a bid for one con- 
tract of November 1968 shell egg futures at a price of 41.85. The 
price of 41.85 was 55 points higher than the highest offer that 
the respondent had just bought (at 41.30) and 165 points higher 
than the lowest offer the respondent had just bought (at 40.20). 
The price of 41.85 was the high price for November shell egg fu- 
tures for the day and the maximum to which prices were per- 
mitted to rise under the rules of the Exchange (i.e., two cents 
over the prior day’s settlement price). Immediately after this bid 
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of 41.85 was made, or substantially so, it was accepted by an- 
other floor broker. The rules of the Exchange permitted the ac- 
ceptance, within one minute after the end of the one-minute 
closing period, of a bid to buy (made before the end of trad- 
ing) at a price higher than the price of the last trade.* But no 
new bids or offers could be made after the bell announcing the 
end of the closing period. 


The last trade made on the Exchange in November 1968 shell 
egg futures on June 25, 1968, prior to those described above, was 
one contract at 40.30, and it occurred at 12:00 noon. Prior there- 
to, on June 25, 1968, all the trades (a total of 42 contracts, ex- 
cluding the nine contracts bought by respondent in the final sec- 
onds) in November 1968 shell egg futures on the Exchange were 
made at prices within the range of 39.65 and 40.30, 1.e., the 42 
prior trades during the day were between 155 points and 220 
points lower than the respondent’s final transaction at 41.85. In 
other words, at the price of 41.85, respondent bid from $279 to 
$396 more for the contract than had been paid by all of the other 
traders that day for November shell egg futures. At the time of 
respondent’s bid of 41.85, the highest posted bid by any other 
trader was 40.15 (or 170 points lower than respondent’s bid), and 
it was the highest bid left on the board after trading ended on 
June 25, 1968. 


Respondent made no other purchases of November shell egg 
futures on the Exchange on June 25 other than those described 
in this Finding of Fact. 


9. On June 25, 1968, shortly after respondent’s trades de- 
scribed above in Finding of Fact 8, John Hoekstra, another floor 
broker, complained to the respondent that when he bought the 
board, he (Hoekstra) “got stuck” with three “stop loss” orders 
and was unable to execute them.5 The respondent gave Mr. 
Hoekstra the last three contracts, i.e., the respondent transferred 
to Mr. Hoekstra the last three purchases that respondent had 
made at the highest prices, viz., 41.00, 41.30, and 41.85. Mr. 
Hoekstra’s “stop loss” orders were to buy two contracts at the 
market price when the market rose to 40.50 (these were filled 
with the contracts transferred at 41.00 and 41.30) and to buy one 


4. Conversely, the rules would have permitted the acceptance, within one minute after the 
end of the one-minute closing period, of an offer to sell (made before the end of trading) at 
a price lower than the last trade. 

5. A short who had sold a contract at a certain price might leave a stop loss order with 
his broker to liquidate his position, by executing an offsetting purchase, if and when the 
market rose to a certain level. 
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contract when the market rose to 40.60 (this was filled with the 
contract transferred at 41.85). Transferring the three contracts 
after the close of trading was in violation of the Exchange rules. 


10. The Chicago Mercantile Exchange, without affording the 
respondent a hearing, fined respondent $100 for impairing the 
dignity of the Exchange for violation of its Rule 402(c) because 
of his activities on June 25, 1968. The primary matter involved 
was the transfer of the three contracts to Mr. Hoekstra after 
trading closed on June 25, but also involved was “the fact that 
he (respondent) spirited a market, jumping over prices * * * 
which is also frowned upon, also considered bad practice” (Tr. 
795). The Exchange did not charge respondent with attempted 
manipulation of prices in connection with the transactions under 
its Rule 401(h). 


11. Respondent’s trading activities in shell egg futures during 
1968 were those of both a short term and a long term trader. He 
held a substantial number of November shell egg futures for a 
period of at least six months for the purpose of establishing a 
long-term tax position with respect thereto. He also made num- 
erous short term trades in November as well as other shell egg 
futures. When the respondent purchased the November shell egg 
futures on June 25, 1968, described in Finding of Fact 8, he did 
not intend to hold them for a long-term capital gain. 


12. The following table sets forth the consummated transac- 
tions in November shell egg futures on the Exchange on June 25, 
1968 (all of which were by brokers other than the respondent) 
prior to the time when the respondent purchased all of the offer- 
ings on the board: 


November Shell Egg Futures Transactions, June 25, 1968, 
By Traders Other Than Respondent 


Number of Price 

Contracts (Cents per Dozen) Time 
3 39.85 9:16 a.m. 
1 39.70 9:18 

End of Pit trading 

1 39.65 9:20 
1 39.80 9:25 
1 39.80 9:27 
3 40.00 9:45 
1 40.15 10:05 
1 40.20 " 
1 40.05 10:35 
1 40.00 . 
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Number of Price 

Contracts (Cents per Dozen) Time 
1 40.10 11:00 
1 40.15 11:25 
1 40.20 ” 
2 40.20 
1 40.20 ” 
1 40.20 = 
1 40.25 11:30 
1 40.20 ss 
1 40.30 12:00 


In addition, 19 other November shell egg futures contracts 
were consummated on June 25, 1968, within the some price range 
shown above, as part of “spreading” transactions, in which the 
purchaser of the November shell egg future also had to simultan- 
neously become the seller of an October shell egg future. 


13. The respondent’s trading for his own account in November 
1968 shell egg futures on the Exchange consisted of the following 
transactions (excluding “scalping” transactions in which respond- 
ent sold the same day he bought), all of which were speculative: 


& 
= 
= 


NO OO Ke 


DAVID G. HENNER 


Cite as 30 A.D. 1151 


vv 
Le 


9€ 
oe 
LZ 


Buoy 


uedQ 101 
8 2uUepuodsay 


90°6€ 
00°6€ 
09°8E 


02°6E-S8'8E 


GL°LE-0S' LE 


(uezog 
aed 
s}U2ap) 
O01 


+t NO O&O 


(szo¥1qU0D 


96°6€ 
G2 6E 
Ov'6E 
G2°6E 
08°6E 


00°8E-0L°LE 


G0°68-00°6E 
0S°6E-0L'8E 


06°88) 
GL'88) 
0L'88) 
g9°88) 
0S'8é 


0S°LE 
00°LE 
00°8€ 


(uezog 


aiod 


8129) 


ated 


(I 
(g 


8% 


~ 


T 
T 
€ 


(sqov1qUOD 
JO “ON) 
qy6nog 


(8961) saunjny Bb A yeyg sequeaaon uy Buipvsy squapuodsagy 





fw 
GS ik 


61 “ 
8T “c 
9T ‘Ady 


6T « 
ST ia 
 e 
ST iw 
TIT ‘«teW 


92 ““ 


&Z% “sé 
6 “Fd 


GZ se 
Cl ik 
TT ig 
OT ‘uve 


(896T) 
930q 


COMMODITY EXCHANGE ACT 
Cite as 30 A.D. 1151 


s 
_ 
_ 


gg 
69 
TL 


oL 
69 


g9 


6g 
gg 


Lg 


gg 
os 


q40y§ Bu07] 


U04180d 
uedQ 10}0] 
8 quepuodsay 


08°0F-00°0P 


So°cr-Ss ly 
(umouyun odtid 40exq J x» 
#«00'30-S2 TP 


0S TP-00°TP 


00°SP 


(uszog 
ied 
s}uaD ) 
a4 


(sjoBaqUO0g 
Jo “ON) 
P1°S' 


0S°ZP-S0'3P 


SL‘0F 
0S'0F 
Sa'0F 
02°07 


00°07 
GL’6& 


0S" 0P 


06°6€ 
$8°6§ 
00° TP-S8'0F 
(uezog 
aod 


szuep) 
90 


€I ‘any 


GST i« 
4 
oT OT «a 
T Ane 
(8 
(T 
«(T 
(T + 
(T 
(§ PS ik 
L oung 
3 02 ABW 
(F 
(Tt OF « 
9 Po ik 
(s}yo¥rqUOD (896T) 
JO ‘ON) o30q 
+y6nog 





~ 
<= 
~ 
- 


DAVID G. HENNER 
Cite as 30 A.D. 1151 


og 
9T 


GZ 


gg 
9g 


gg 
69 
gg 
39 


z10ug su0'J 


40191800 
uedQ 120] 
8 Juapuodsay 





‘[G8'Ih PUB OS TP ‘OO TH 38% B41ISH[OY “AP OF Podsojsuvaz szoVsqUOD g SuIpnpoxg] , 


G8°6E-0L'8E og 

GZ 0P-OF'8E vZ 

Se°6E-OF' LE gg 

Lumouyun oo1id 408Xq J xxx 
*«%00°3P-OP TP T 

SOPP-OF TP vt 

06° VP-GL'ED L 
(uezog (s}oB1zU0D 

iad JO “ON) 
s}UaD ) P1°S 
aI 


S9°8s 
0S"8E 
OL'8& 


G2 8E-SS°LE 


Oo Tr 


00°VP-08'°EP 


OS'vP 
(uezog 
aed 


s3u99) 
ad 


( 
(08 
sT 


G3 


vt 


L 


(syoBv1qU0D 
Jo “ON) 
146nog 


9T  « 
fl « 
IT « 
OT ‘deg 


(8961) 
a30q 





1168 COMMODITY EXCHANGE ACT 
Cite as 30 A.D. 1151 


14. Respondent’s transactions in all shell egg futures on the 
Exchange on June 24, 25, and 26, 1968 (all of which were specu- 
lative), were as follows: 


Respondent’s Transactions, All Shell Egg Futures, 
June 24-June 26, 1968 


June 24 
Previous 
Future Open Contracts Bought Sold Position at Close 
(No. of (No. of (No. of Contracts) 
Long Short Contracts) Contracts) Long Short 
Sept. 52 56 54 50 
Oct. — —_— _— — _— —_ 
Nov. 55 4 59 
Dec. 27 1 28 
June 25 
Sept. 50 53 8 5 
Oct. — —_ — — — _ 
Nov. 59 6* 65 
Dec. 28 28 


*(Excluding 3 contracts transferred to Mr. Hoekstra] 
June 26 


Respondent was not on the floor of the Exchange and made no trades on 
June 26, 1968. 


15. On June 24, the day prior to the day involved in this 


proceeding, 52 November shell egg futures contracts were exe- 
cuted on the Exchange at prices ranging from 39.20 to 40.20. The 
four November shell egg futures bought by respondent on June 
24 were bought at the close of trading, three at 39.75 and one at 


40.00. The closing price for June 24 reflected the respondent’s 
trades, i.e., the closing price was 39.75-40.00. 


16. On June 26, 46 November shell egg futures contracts were 
executed on the Exchange at prices ranging from 40.10 to 40.60. 
17. On June 27, the respondent was on the floor of the Ex- 
change and entered into a “scalping” transaction in which he 
bought two November shell egg futures at 40.45 and sold them at 
40.40. He bought no other November shell egg futures that day. 


On June 27, 38 November shell egg futures contracts were exe- 
cuted at prices ranging from 40.25 to 40.65 (bid). 


18. At the close of trading on June 25, 1968, the day involved 
in this proceeding, respondent held 65 open contracts in Novem- 


\- 
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ber eggs out of 540 total open contracts, or approximately 12 per- 
cent. This was within the regulatory maximum of 75 contracts 
permitted and was not control of the market. Respondent was not 
in a position where he could exercise a squeeze or a corner on the 
market. 


19. Generally, the closing price for shell egg futures on a 
trading day is a single price or, if there is a range, the range is 
smal]. During the entire life of trading in November shell egg 
futures in 1968, the future was traded on 212 days (January 10 - 
November 21, 1968). On 119 of the trading days, the closing price 
was a single price (showing that trading did not occur at more 
than one price during the one-minute closing period). On 207 of 
the 212 days, the range between the highest figure and the lowest 
figure of the day’s “closing price” was 20 points, or less (see, e.9., 
the 20-point range on October 30, 37.75-.95; Comp. Ex. 20, p. 21). 
The following table shows the range, if any, between the highest 
figure and the lowest figure of the closing price for the 212 days 
on which the 1968 November shell egg future was traded. 


Price Range Between Highest And 


Lowest Figure Of “Closing Price”, Number Of Trading Days 
November Shell Eaa Future, 1968 At Each Price Range 
(Points) 
0 119 
5 24 
10 38 
15 16 
20 8 
25 2 
30 1 
50 1 
55 1 
90 1 
165 1 


The 165-point range occurred on June 25, 1968, the day in- 
volved in this proceeding, when the closing price was 40.20-41.85. 


The following table shows the same information as to the price 
range between the highest and lowest figure of the closing prices 
for all of the trading days of the September, October, and Decem- 
ber 1968 shell egg futures: 
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Price Range Between Highest And Number Of Trading Days 
Lowest Figure Of “Closing Price’’, At Each Price Range 
Shell Egg Futures, 1968 
(Points) September October December 
Future Future Future 
0 107 126 120 
5 40 27 11 
10 30 19 25 
15 12 5 19 
20 7 4 6 
25 2 3 2 
30 1 3 — 
35 — 1 2 
40 — 1 = 
45 — 1 a 


There were no price ranges in excess of 45 points. 


20. During the month of June 1968, the closing prices for No- 
vember shell egg futures on the Exchange were as follows: 


Closing Prices Of November Shell Egg Futures, June 1968 


Date Price Date Price 
(1968) (Cents per Dozen) (1968) (Cents per Dozen) 
June 3 39.90 June 17 41.70 

“si 4 40.95 ~ 41.40 

a 5 41.15 a 40.50 

6 41.50 ~ = 39.65 

“i 7 42.00 ” 39.40-50 

” 42.10 (asked) ” 24 39.75-40.00 

ae 42.30 ” 26 40.20-41.85 

" 42.10 a — 40.55 (bid) 

~ 41.90 - 40.65 (bid) 

™ “ag 42.00 ” 28 40.55*-75 (bid) 


The lowest price (intra-day) in June was 38.80 paid on June 
21, and the highest price (intra-day) in June was 42.50 on June 
11. 


During the month of July 1968, the closing prices for Novem- 
ber shell egg futures on the Exchange were as follows: 
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Closing Prices Of November Shell Egg Futures, July 1968 


Date Price Date Price 
(1968) (Cents per Dozen) (1968) (Cents per Dozen) 
July 1 41.40-45 July 18 41.80 

s 2 41.20 =" "ss 41.90 

” 3 41.80-75 ~ 41.25-20 

- 8 42.60 ee 41.60 

P 9 42.50 a 41.20 

_ 42.40-50 " 40.70-65 

~ "a5 41.70 a 40.50 

Yo 41.80-90 =— ae 40.40 

7 oe 41.95 oe 40.50 

“ee 42.40*-35 (asked) 7 40.30 

ee 41.70-55 


The lowest price (intra-day) in July was 40.10 paid on July 30, 
and the highest price (intra-day) in July was 42.90 paid on 
July 8. 


During the entire year, the prices for November shell egg 
futures ranged between a high of 45.70 in September and a low 
of 36.75 in October. During November, the delivery month, the 
prices for the November shell egg futures ranged between a high 
of 40.45 and a low of 37.50. 


21. On June 25, 1968, the day involved in this proceeding, the 
prices of the September, October and December 1968 shell egg 
futures on the Exchange advanced only moderately, closing at 
38.55-60, 38.10-25 and 39.50 bid, respectively, while the November 
price closed up the limit allowed by the Exchange rules. On the 
following day, June 26, the opening price of November 1968 shell 
egg futures was 40.50, 135 points lower than the respondent’s 
final purchase at 41.85 on the previous day, while the other 
shell egg futures on the Exchange opened almost unchanged. On 
June 26, the price of November shell egg futures ranged from 
40.10 to 40.60. The following table sets forth prices of the shell 
egg futures contracts on the Exchange on June 25 and 26, 1968: 


Shell Egg Futures Prices, June 25 and 26, 1968 


June 25 June 26 
Future Open High Low Close Open 
Sept. 38.15 38.75 37.95 38.55-60 38.70 
Oct. 37.85 38.25 37.65 38.10-25 38.20 
Nov. 39.85 41.85 39.65 40.20-41.85 40.50 


Dec. 39.50 39.50 39.20 39.50 (bid) 39.50 
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22. Normally in trading on the Exchange in shell egg futures 
several months before the October, November, and December de- 
livery months, there is a discernible price relationship among 
these futures. In the absence of some significant news affecting 
one particular month, the relationship (or spread between the 
prices of the futures) does not change substantially, e.g., 150 
points in one day. There is a “spread” board on the Exchange 
where traders can trade based on the price differences, 7.e., they 
can simultaneously buy one future (e.g., November eggs) and 
sell another future (e.g., October eggs). This type of trading in 
price differences tends to maintain the spread differences caus- 
ing changes in the spreads to be gradual, rather than abrupt. 
(However, when trading is in or near the delivery month, more 
abrupt changes in the spreads may occur because the cash (actual 
egg) market has more influence on the prices of the future that is 
in or near the delivery month). 


23. The change in the spreads between the prices of October 
and November 1968 shell egg futures and between November and 
December 1968 shell egg futures on the Exchange during the 
period from June 3 through July 31, 1968, is shown pictorially in 
the chart set forth on the following page. The November shell egg 
futures price is shown as the zero line. The line immediately 
under the zero line is the December shell egg futures price line, 
and it shows how much the December price on each day was 
under the November price. The line immediately under the Decem- 
ber line shows how much the October shell egg futures price on 
each day was under the November price. (Note that since the 
November futures price is shown as the zero line, what appears 
at first glance to be an abrupt drop in the price of October and 
December futures prices on June 25 is actually a sharp increase 
in the November price on June 25, relative to the October and 
December prices.) 








Relation of closing prices* of the 1968 October and 1068 Decemher Artuxes 


Shell egg futures: 
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24. The spread between the prices of October and November 
shell egg futures and between November and December shell 
egg futures on the Exchange was sharply distorted (by about 
150 points) on June 25, 1968, because of the respondent’s trading 
activities in the last few seconds of trading on that date. The dis- 
tortion disappeared on the next day, June 26. The respondent’s 
trading activities caused the price distortion. 


The closing price of November shell egg futures on the Ex- 
change on June 25, 198, was an artificially high, 7.e., manipulated 
price. 


The respondent traded in the manner set forth above in Find- 
ing of Facts on June 25, 1968, for the purpose and with the effect 
of causing the closing price of November shell egg futures on the 
Exchange to be artificially high; i.e., the respondent intentionally 
paid more than he would have had to pay for November shell 
egg futures for the purpose of causing the closing quotation on 
June 25, 1968, to be up the limit permitted by the Exchange rules. 


The respondent wilfully manipulated the closing price of 
November shell egg futures on the Exchange on June 25, 1968. 


CONCLUSIONS 


The facts with respect to the respondent’s trading activities 
are not in dispute. 


There is no reason to question the respondent’s testimony that 
he wanted to increase his long position in November shell egg 
futures on June 25. There is also no reason to question his testi- 
mony that he thought that the November shell egg futures would 
rise in price. But it is quite clear, and the inference is inescapable, 
that he increased his long position by intentionally trading in a 
manner that would raise the closing price of the November shell 
egg future on June 25 the full two cents permitted by the Ex- 
change rules. 


The only reasonable influence that can be drawn by the Judicial 
Officer from the facts is that the respondent, by his trading 
activities on June 25, 1968, purposely paid more than he would 
have had to pay for November shell egg futures in order to cause 
the closing price on the Exchange to be two cents more than the 
previous day’s settlement price. The respondent succeeded in 
creating an artificially high closing price for November shell egg 
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futures on the Exchange on June 25. Such action is “manipula- 
tion” prohibited by the Commodity Exchange Act. 


I. The Respondent’s Trading Activities in November Shell Egg 
Futures On The Exchange On June 25, 1968, Were For The 
Purpose And With The Effect Of Causing The Closing Price 
Of The Future On June 25 To Be Artificially High. 


A. The Respondent’s Motive 


At the outset, consideration should be given as to whether the 
respondent had a substantial motive for wanting to raise the 
closing price of November shell egg futures on June 25, 1968. 


The respondent is an experienced floor broker and speculator® 
who has been trading in commodity futures on the Exchange 
since 1951 (Tr. 649, 737-738) .7 


At the close of trading on June 24, 1968, the day prior to the 
day in issue, the respondent had an open long position of 59 con- 
tracts in November shell egg futures (Comp. Ex. 8), 7.e., the 
respondent had purchased 59 contracts and he would profit by 
any increase in the market which permitted him to sell the 59 
contracts at a higher price. An increase of one cent per dozen, or 
100 points, would result in a profit to the respondent on the 59 
contracts of $10,620.° 


The respondent purchased his long position of 59 contracts 
(mostly during April) at an average price of about 39.01 cents 
per dozen.® When trading opened on June 25, the day in issue, the 
November shell egg futures price was 39.85 cents per dozen 
(Comp. Ex. 20, p. 20), resulting in a “paper” profit of $8,920.80 
on the respondent’s 59 contracts at that moment.!° 


At twelve o’clock noon on June 25, the last transaction in No- 
vember shell egg futures prior to the respondent’s trading at issue 


6. Speculators perform a useful function on commodity exchanges and are essential to the 
exchanges in order to provide sufficient trading volume to assume the hedging risks. Baer 
and Saxon, Commodity Exchanges and Futures Trading (1949), pp. 53-54, 73; Clark and 
Clark, Principles of Marketing (3d ed. 1942), pp. 533-534; VII Report of the Federal Trade 
Commission on the Grain Trade (1926), pp. 13-15; Hearings Before the Subcommittee on 
Domestic Marketing of the Committee on Agriculture, House of Representatives, 85th Cong., 
Ist Sess., on H.R. 376, H.R. 1933, H.R. 1935, H.R. 3418, H.R. 5236, and H.R. 5732 (1957), 
p. 10. 

7. Some record references are included in this decision for convenience, but no effort has 
been made to give complete record citations. 

8. An increase of one cent per dozen (100 points) on a contract of 18,000 dozen eggs 
would result in a profit of $180. Multiplying $180 by 59 equals $10,620. 

9. Computed from the respondent’s testimony at Tr. 738-743. 

10. A profit of one cent per dozen (100 points) on 18,000 dozen eggs equals $180 per 
contract. The profit for 1/100 of a cent (one point) would be $1.80 per contract. The price 
had increased from 39.01 to 39.85, or 84 points. Multiplying 84 by $1.80 equals $151.20, and 
multiplying that by 59 contracts equals $8,920.80. 
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in this case was consummated at a price of 40.30 cents per dozen 
(Comp. Ex. 5). At this moment, the respondent’s “‘paper” profit 
on his 59 contracts was $13,699.80.!! If the respondent could 
raise the price from 40.30 to 41.85, he would increase his “paper” 
profit an additional $16,461,'* resulting in a total “paper” profit 
of $30,160.80 on the 59 contracts. 


A “paper” profit is, of course, unrealized until a sale is made 
at a higher price. If a substantial number of buyers could be 
stimulated to buy a particular future thereby increasing the de- 
mand, it would have a natural tendency—other circumstances 
remaining the same—to cause the price to rise (Tr. 1037, 1032, 
290, 636). As stated by the respondent’s expert witness in one of 
his texts: 


Reduced to its lowest common denominator, a commodity 
market approximates a giant computer which accepts only 
two kinds of inputs; positive and negative. The positive input 
is a buy order, the negative input, a sell order. So long as 
positive and negative influences are equal, prices neither 
rise nor fall; they remain stable. When positive inputs ex- 
ceed negative inputs, prices rise. In the reverse situation, 
they decline.'® 


On April 11, 1968, the November shell egg future closed at 
37.55 cents per dozen (Comp. Ex. 20, p. 19). It rose to 42.30 on 
June 11 and then started to decline. It declined from 42.00 cents 
on June 14 to about 39.50 cents on Friday, June 21 (Comp. Ex. 
20, p. 20). On Monday, June 24, the market closed up slightly at 
about 40.00.!* This showed to traders that the “market was turn- 
ing around and it was a little bit of a change and they were 
getting a little bit of umph” (Tr. 317). 


The respondent testified that he formed the opinion in April 
that, sometime between July 10 and November 22, the November 
shell egg futures price would advance to 50 cents (Tr. 874, 940- 
941), or to 58 cents (Tr. 944; see, also, Tr. 750-755; Resp. Exs. 
6-15). He based his opinion on the published statistics in the egg 
market, the number of laying hens, hatchery figures, and other 


11. The price had increased by 129 points (from 39.01 to 40.30), and 129 multiplied by 
$1.80 per point equals $232.20. Multiplying this by 59 contracts equals $13,699.80. 

12. The difference between 40.30 and 41.85 is 155 points. At $1.80 per point, the increase 
would be $279 per contract, which multiplied by 59 contracts equals $16,461. 

13. Belveal, Commodity Speculation with Profits in Mind (1967), p. 64. See, also, Shepherd, 
Marketing Farm Products (4th ed. 1962), p. 177. 

14. The closing price on June 24 was 39.75-40.00 (Comp. Ex. 20, p. 20), and the settle- 
ment price was fixed at 39.85 (Tr. 41, 85). 
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related information (Tr. 944, 956-970). The respondent’s view 
was supported at the hearing by an expert witness, Mr. L. D. 
Belveal, an economist and president of a consulting firm involved 
in future trading. Mr. Belveal testified that “the case for price 
movement had preexisted the 25th of June for a good long time 
in terms of its fundamentals” (Tr. 1071). 


The only problem, from the respondent’s viewpoint, was that 
there were not sufficient traders who shared his opinion as to the 
fundamental supply and demand situation that would develop to 
be reflected in the future price. As the respondent’s expert eco- 
nomic witness testified, “Forecasts do not make prices, traders 
do” (Tr. 1032; see, also, Tr. 844). With the market turning 
around on June 24 and appearing to get “a little bit of umph” 
(Tr. 317), if the respondent could make traders throughout the 
country believe that the free forces of supply and demand in the 
Exchange’ on June 25 caused the closing price of November 
futures to rise the full two cents permitted by the Exchange rules, 
that might have stimulated sufficient interest by brokerage 
houses, commodity newsletter writers, traders, etc., to cause a 
sustained price advance, particularly if the respondent was cor- 
rect in his belief that the existing market information as to the 
basic forces of supply and demand that would develop for eggs 
in November warranted a large increase (see Tr. 290, 314, 445- 
447, 636, 1032, 1037). 


Speculators who watch the futures prices closely are particular- 
ly interested in the closing prices. The closing price is the most 
important price to traders, it is immediately disseminated by wire 
throughout the country and appears in newspapers and broker- 
age house letters (Tr. 431). The closing price is the principal 
price used by “charters”, i.e., the persons who plot prices on 
graphs to aid in their speculative decisions (Tr. 38-40; see the 
graphs of the “closing” futures prices in the Chicago Mercantile 
Exchange’s Yearbook, Comp. Ex. 20, pp. 10, 18, 55, 94, 103, 108, 
195, 206, 225). “Many technicians use only the closing price as 
an indicator of the day’s action.”'* The respondent’s expert wit- 
ness states in one of his texts: 


Indeed, there are some chartists who insist that by analyz- 
ing past patterns traced out on a simple bar-chart, showing 


15. See infre, pp. 1194-1200, 1206-07. 
16. Teweles, Harlow, and Stone, The Commodity Futures Trading Guide (1969), p. 93 
Some chartists use a bar chart which reflects the opening, high, low and closing prices. /bid. 
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only daily (or weekly) trading ranges and closes, they can 
reliably project future price behavior.’ 


And in another text, he states: 


Those who follow charts exclusively, or to some extent, 
are legion! They can “move” a market.!® 


The respondent’s action was perfectly timed to have an impact 
on the chartists. The market had declined from 42.00 cents on 
June 14 to 39.50 cents on Friday, June 21 (Comp. Ex. 20, p. 20). 
It closed up slightly at 40.00 cents on Monday, June 24. By closing 
up the limit on June 25, chartists might have been looking for a 
“key-reversal’’. As explained by the respondent’s expert witness 
in his text :!* 


KEY-REVERSAL 


As this kind of charade plays itself out, the experienced 
traders will begin looking for the justly famous “key reversal 
day.” In a nutshell, this is a trading session in which the last 
contingent of die-hard losers come to see the hopelessness of 
their situation. Something happens to sink their last vestige 
of hope, and they begin offsetting. Price soars, or plunges 
to a new contract high or low — and trading volume goes 
ever higher. Suddenly, as quickly as the conflagration be- 
gan, trade may almost come to a standstill. The pit traders 
are usually the first to recognize this symptom, and the 
scalpers who hold positions at the end of the price move now 
are doing the unloading. 


Eventually volume begins to pick up once more, but price 
is now headed in the opposite direction from that of a few 
minutes ago. And if it is to come onto the chart as a fully 


trustworthy “reversal”, the closing price for the session will 

be significantly higher or lower than the preceding day’s 

close. 

Even in the absence of all of the symptoms of a key-reversal, 
the fact that the market began to turn on June 24 and closed up 
the limit on June 25 could have significantly influenced chartists. 


Chartists who plot “oscillators” might also have been misled by 
the respondent’s action on June 25. 


17. Belveal, Charting Commodity Market Price Behavior, (1969), p. 49. See, also, Labys 
and Granger, Speculation, Hedging and Commodity Price Forecasts (1970), p. 224. 
18. Belveal, Commodity Speculation with Profits in Mind (1967), p. 123. 
19. Belveal, Charting Commodity Market Price Behavior (1969), p. 122. 
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The term “oscillator” is given to a family of technical indi- 
cators which are based on the measurement of the price 
change rather than the price level. Such a tool is believed to 
indicate periods when price action has sown the seeds of an 
impending reversal.” 


Other traders might have been inclined to buy November 
futures after the large increase on June 25 because: 


Traders often remark that they want to buy strength and 
sell weakness on the theory that strength or weakness in a 
given price structure tends to perpetuate itself.”* 


Also, — 


it must be remembered that the traders in the market rep- 
resent varying shades of opinion regarding the correctness 
of the existing price. Some believe that it is too high and 
have “sold short”; others believe that it is too low and have 
“bought long.’”’ Each one of these traders knows that others 
differ with them, else they could not have found anyone to 
take the other side of the transaction. Some traders have 
much confidence in their judgment of the situation; others, 
very little. The latter are just on the verge of reversing their 
decisions by making an offsetting purchase or sale, and, 


quite naturally, the slightest factor is likely to “push them 
over the line’’.?? 


In view of the respondent’s large long position in November 
futures, the respondent had an obvious motive for wanting to 
raise the closing price of November shell egg futures on June 
25 the full two cents permitted by the Exchange rules. He was in 
a position to profit substantially from additional buying strength 
in November futures which might have caused a sustained price 
rise. 


If the respondent had not been confident that the supply and 
demand situation for eggs that would prevail in November justi- 
fied a higher price for November futures on June 25, there would 
not have been as good a reason for wanting to create an artifically 


high closing price on June 25, because the price effects of any 
temporary flurry of buying interest would have been dissipated 


20. Teweles, Harlow, and Stone, The Commodity Futures Trading Guide (1969), p. 99 
(see pp. 99-107). 

21. Teweles, Harlow, and Stone, The Commodity Futures Trading Guide (1969), pp. 122-123. 

22. Thomsen, Agricultural Prices (1936), p. 282. 
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before the respondent planned to sell his November contracts.** 
But if the respondent was confident of his judgment as to the 
basic supply and demand conditions for eggs that would later 
develop—as he seemed to be—then he could reasonably hope to 
gain a lasting benefit from stimulating buying interest in Novem- 
ber shell egg futures. 


Another factor to be considered is whether the respondent 
might have wanted to raise the closing price of November shell 
egg futures in order to raise the settlement price. Raising the 
closing price automatically raises the “settlement” price since the 
settlement price is determined by the closing price. If the closing 
price is a range, the settlement price is halfway between the 
range (Tr. 41). The settlement price is the price at which all 
trades, new and old, are cleared with the Exchange each day 
(Tr. 41; Comp. Ex. 20, p. 4). A person who had a large long 
position would be able to draw a substantial sum from the settle- 
ment funds (or from the firm that cleared his transactions) if 
the settlement price were increased (Tr. 123-124, 349-356). 


The settlement price on June 25 was 41.00 cents, halfway be- 
tween 40.20 and 41.85 (Tr. 357). In the absence of the respond- 
ent’s transactions, it would have been about 40.20 or 40.30 cents 
(see Comp. Ex. 5). Hence the respondent increased the settle- 
ment price by about 70 or 80 points. As a result, an additional 
$7434 to $8496 was available to the respondent from the settle- 
ment funds based on the 59 contracts that he held at the close 
of trading on June 24.*4 


However, the respondent did not draw any money from the 
settlement fund on June 25 (Tr. 356). The respondent’s attorney 
stated during oral argument, p. 95, that he had no need for such 
additional money since the surplus in his total account was 
$260,529.89. The complainant does not contend that the respond- 
ent raised the closing price of the future to affect the settlement 
price (Tr. 353). In these circumstances, no inference is drawn 


23. The respondent had purchased his contracts mostly during April and he would have to 
hold them until October for long term capital gain purposes (Tr. 860). He intended to 
liquidate his position before November 1 to avoid having to take delivery of actual eggs on 
the contracts (Tr. 747, 860, 908). 


24. $1.80 per point, multiplied by 59 contracts, equals $106.20. Multiplying $106.20 by 70 
points equals $7434, and by 80 points equals $8496. 
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that the respondent intended to take advantage of the increased 
funds available from the settlement fund.* 


Considering all of the circumstances, the most likely motive for 
the respondent wanting to raise the closing price of November 
shell egg futures on June 25 the maximum amount permitted by 
the Exchange rules was to attract additional buying power, which 
hopefully would have resulted in a sustained price advance. 
However, it is not necessary to determine the respondent’s pre- 
cise motive. If he intentionally traded in a manner to distort the 
closing price, that is manipulation, see, infra, pp. 1223-58, 1264-91. 
However, consideration of whether the respondent had a motive 
for wanting to distort the closing price is one of the circum- 
stances to be considered, together with all of the facts in the 
case, in determining the respondent’s intent. See United States v. 
Spaeth, 152 F. Supp. 216, 221 (N.D. Ohio), affirmed, 254 F.2d 924 
(C. A. 6), certiorari denied, 358 U.S. 831. 


B. The Respondent’s Trading Activities 


On June 25, between the opening of trading and twelve noon, 
23 November shell egg futures contracts were executed at prices 
ranging from 39.65 to 40.30 (Finding 12; Comp. Ex. 5). In addi- 
tion, 19 other November shell egg futures contracts were executed 
within the same price range on June 25 as part of “spreading” 
transactions (Tr. 77).26 The respondent had the same opportunity 
to buy those 42 contracts as the brokers who actually purchased 
them. Instead of purchasing those contracts at lower prices, the 
respondent waited until the last few seconds of the one-minute 
closing peried. At that time, offers to sell eight contracts, scaled 
up in price from 40.20 to 41.30 cents per dozen, were posted on 
the board as follows: 


25. Another reason why some large speculators might want to raise (or lower) the futures 
price artificially is to set off stop-loss orders, which can cause the price to rise (or fall) 
even more (see Shepherd, Marketing Farm Products (4th ed. 1962), pp. 169, 177). “(G)un- 
ning for stop-loss orders” has been referred to as one of the “main forms of manipulation”. 
Irwin, “The Nature of Risk Assumption in the Trading on Organized Exchanges”, in Am. 
Econ. Rev., Vol. XXVII, No. 2 (June 1937), p. 269. However, no inference is drawn from 
the record in this case that the respondent was “gunning for stop-loss orders’’. 


26. In the spreading transactions, the purchaser of the November future had to simul- 
taneously sell an October future (Tr. 77-79). A broker who wanted just the November 
future could have immediately closed out the October future by an offsetting transaction in 
that future, at a cost of $1.50 in commissions. The risk of price change would have been 
minimal on June 25 in view of the fact that the October future traded that day in a narrow 
price range (Comp. Ex. 20, p. 16). But even a loss of a few points on the October contracts 
would still have given the respondent his November contracts at a much lower price than he 
paid for them on June 25. 
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Number of Contracts Cents Per Dozen 
1 40.20 
1 40.25 
1 40.50 
3 40.75 
1 41.00 
1 41.30 


Within the last few seconds of trading, the respondent simul- 
taneously “bought the board” and just as the bell rang closing 
the trading period, he shouted out a bid for one more contract at 
41.85 (Tr. 90-92, 949). This was the maximum price that the 
respondent could bid under the rules of the Exchange (Tr. 85). 
It was 165 points (or $297) higher than the cheapest contract 
the respondent had just purchased a few seconds earlier (at 
40.20) and 55 points (or $99) higher than the most expensive 
contract that the respondent had just purchased a few seconds 
earlier (at 41.30). It was 181 points (or $325.80) higher than the 
average of the prices paid that day for the November contracts 
bought by persons other than the respondent.’ 


By shouting out a bid to buy a single contract at the highest 
price permitted by the Exchange rules just as the bell rang, the 
respondent insured that 41.85 would be shown that day as the 
highest part of the closing price, and that the closing price would 
show that the market was trending upward during the closing 
period (Finding 6, supra), viz., “40.20-41.85.” No one else had 
an opportunity to enter into a transaction or make an offering at 
a lower price, since trading ended with the bell except for the one- 
minute period in which the respondent’s closing bid could be 
accepted (Tr. 48). 


Since the respondent’s bid of 41.85 was so much higher than 
the November future had been trading that day, the respondent 
was reasonably assured that his bid would be accepted. But 
even if the respondent’s bid had not been accepted, the closing 
price would have shown the respondent’s closing bid of 41.85 with 
an asterisk indicating that it was the bid price (see the footnotes 
at the bottom of any of the pages of Comp. Ex. 20, showing 
prices). This would have given the impression of an even stronger 
market because it would appear that the bid of 41.85 was not 
high enough to induce sellers to sell at that price. 


27. The average price paid for the other contracts was 40.04 cents (computed from Comp. 
Ex. 5), and 181 points at $1.80 per point equals $325.80. 
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By bidding for only one contract at 41.85, the respondent got 
that price shown as the top of the closing price at a cost to him 
of only one contract purchased at that price. The respondent could 
have bid for eight contracts at 41.85 instead of one and still be 
within the 75-contract limit established by the Commodity Ex- 
change Commission.”* The respondent had $260,529.89 surplus in 
his trading account on June 25, so he could easily have paid the 
$500 margin per contract on the additional seven contracts.*® 


The respondent testified that he bought the nine contracts on 
June 25 because he planned to be out of town for a few days and 
that he thought that the November shell egg futures price would 
go to 50 cents (Tr. 874-875), or 58 cents (Tr. 943-944) and, 
therefore, he thought the eggs were “worth the money” when he 
paid 41.85 (Tr. 701, 874-875; Resp. Ex. 4, p. 2). The respondent’s 
explanation as to why he wanted just one more contract in addi- 
tion to the eight he acquired when he bought the board, and why 
he bid the limit to get the last contract, was unconvincing. The 
respondent was questioned by the Referee as follows (Tr. 971- 
974): 


Q. Mr. Henner, I have a couple of questions that I am not 
clear on at all. 


Turning your mind back to June 25th, when you bought 
the board, I am not clear as to the reason you gave why 
you bought the one additional contract when you had 
a very substantial long position. 


What is the importance of this one additional car to 
your position, long term position? 


A. Well, actually the contracts that were bought on June 
25th would have to be carried to December 26th which 
would have meant tak[ing] delivery. It would be 
reasonable to assume those nine contracts were bought 
for a short term profit, not a long term profit. 


28. The respondent had a long position of 59 contracts before he bought the board (Comp. 
Ex. 8). The eight cars purchased when he bought the board increased his position to 67 
contracts (before he transferred 3 to Mr. Hoekstra), leaving him 8 short of the 75-contract 
limit. 

29. If they had increased from 41.85 to 50.00 cents, as respondent testified he expected 
(Tr. 874, 940-941), it would have meant a profit of $1467 per contract, or an additional 
profit of $10,269 on seven more contracts at 41.85. If they had increased to 58 cents, which 
is the top price the respondent testified he expected (Tr. 943-944), the profit on seven 
additional contracts purchased at 41.85 would have been $20,349 (1,615 points at $1.80 per 
point equals $2907; times 7 equals $20,349). 
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. Yes, that’s what I wanted to get at because you had 


indicated your position in going into the market sub- 
stantially in April was to have a long term position and 
that colored your entire attitude towards November 
futures? 


. That’s correct. 


To get a long term position. Now, you had established 
that position in April substantially? 


Yes. 


. According to your records and the information here. 


Now, to establish a short term position as you have 
just indicated, you bought the board during the last 
minute of trading on June 25th. Now, we are now con- 
cerned with short trading positions. After you had 
bought the board, you then within a period of one min- 
ute changed your usual trading pattern and made an 
offer to buy, did you not, an additional car? 


. That is correct. 


And the offer that you made was 50*” points higher 
than the previous purchase you had made from the 
highest price on the board? 


. Yes, sir. 


What impelled you to make this last transaction at sub- 
stantially higher prices than any preceding trade dur- 
ing the day? 


. I wanted to buy another contract. There were no more 


sellers at any lower prices on the board trading. The 
sellers post their offers and buyers post their bids. 


If you are going to buy the offerings, you buy them. If 
nobody wants to sell any more, according to the rules— 


You had another contract for your short term position? 


. That is correct. 


. Is there any — perhaps in my lack of understanding, 


it doesn’t come through to me — is there any magic in 
having 9 cars over 8, or 10 over 9? 


Why 9 precisely? 


30. Actually 55 points (Comp. Ex. 5). 


A. 


Q. 


A. 
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I would say it is a combination of factors. One, at times 
traders are superstitious about numbers and positions. 
Two, I was at a point where I had to be careful, because 
75 is the maximum number under the rules of the 
Exchange and the Commodity Exchange Authority, 
that a person can own. And when you get up over 65 
contracts, you are constantly aware, you don’t want to 
get over 75. 


At the time you made that short term trade of 9 cars, 
including the last one which you bought, was it your 
feeling that the market, immediately in terms of short 
term trading would go up? 


Yes it was. 


The respondent also testified in this respect as follows (Tr. 949- 


950) : 


Q. 


A. 


You bid the limit up at 41.85, right at the close, right 
at the closing bell, isn’t that right? 


Yes. 


. Now, you told us that you had the opinion that the price 


of those eggs would go up to about 57 cents per dozen? 


. Right. 


Now, if you felt that, why did you wait until right at 
the bell and bid the limit up, rather than posting a bid 
earlier in the day at a substantially lower price? 


. There weren’t any more sellers at that point. Nobody 


wanted to sell the eggs. There was only one person 
on the whole floor that was willing to sell the bid at 
41.85. 


. Are you telling us, sir, that you knew that somebody 


would take a bid at a lower price all day long, and 
that is — 


. No. We have a free market. There is no way of know- 


ing what price people are willing to buy or sell. 


. Why didn’t you put up a bid at a lower price, sir, is all 


I am asking? 
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. What would be the advantage of putting a bid up if 
nobody is willing to sell. 


Did you know nobody was willing to sell? 
. I don’t trade that way. 


You never put a bid up on the board? 


> © > © 


. Rarely. Unless I am accumulating a position on a 
break. Usually, when I am short, I'll do that. 


Earlier in the day there were obviously sellers willing to sell 
at much less than 41.85 inasmuch as 23 contracts, plus 19 spread- 
ing contracts (or a total of 42 November shell egg futures) were 
sold at prices ranging from 39.65 to 40.30 (Comp. Ex. 5; Tr. 77). 
Also, in the last few seconds of trading on June 25 there were 
brokers willing to sell eight contracts at prices of 40.20, 40.25, 
40.50, 40.75, 41.00, and 41.30 (Comp. Ex. 5; Tr. 90-92). So there 
obviously were sellers available even up to the closing seconds of 
trading. The respondent had no way of knowing how many sellers 
would have been willing to sell to him at 41.85 because his bid 
for one contract at that price was made just as the bell rang 
and, under the Exchange rules, the bell ended the trading period 
and no one else was permitted to make any further offers or 
bids that day (Tr. 48, 90-93). If the respondent had wanted to 
stimulate more offers, he could have bought the board before the 
last few seconds of trading which undoubtedly would have stimu- 
lated additional offerings. 


Mr. Irving Manaster, a member of the Exchange who traded 
for his own account since 1941 (Tr. 469), testified that he did not 
sell to the respondent at 41.85 because “there wasn’t enough time. 
Nobody knew what was going on” (Tr. 486). When the respond- 
ent’s counsel replied: ““Mr. King sold at 41.85,” Mr. Manaster 
stated: “He is faster than me. I can’t think that fast.” Mr. 
Manaster testified that “a dozen” people accumulated when the 
respondent bid 41.85 (Tr. 487). 


Mr. Manaster testified that he did not know how much time 
elapsed between the respondent’s bid of 41.85 and Mr. King’s ac- 
ceptance (Tr. 487). Upon further questioning, he said: “I would 
say there was ten or fifteen seconds” (Tr. 487). An Exchange 


employee who was recording egg transactions on the blackboard 
on June 25 stated in an interview with two investigators for the 
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Commodity Exchange Authority in July of 1968 that when the 
respondent bid 41.85, another “board marker posted this bid and 
it was immediately accepted by Marlowe King’ (Comp. Ex. 16). 
He did not remember, however, when he testified 14 months later 
whether the bid was immediately accepted or not (Tr. 462-468). 
It is clear that the respondent’s bid was accepted either immed- 
iately, or within a few seconds after it was made, and no further 
bids or offers could be made under the Exchange rules. 


The respondent testified (Tr. 950) that he rarely put a bid on 
the board and preferred to accept the offerings of other persons. 
This makes his bid of 41.85 even more unusual considering his 
own prior trading conduct of generally not making bids. 


If the respondent had stopped at buying the board, the closing 
price would have been 55 points lower than the price which was 
created by the respondent’s last bid of 41.85. But the respondent 
was not content with eight contracts. In fact, the respondent 
would have us believe that he was so eager to have the ninth 
contract (which would raise his position to 68 contracts) that he 
bid 55 points higher than the highest price he had just paid 
(41.30) and 165 points higher than the lowest price he had just 
paid (40.20). At that moment, there is no basis for believing 
(and the respondent does not contend) that the respondent knew 
that he would transfer three contracts to Mr. Hoekstra a few 
minutes later. Presumably in order to preserve Mr. Hoekstra’s 
good will, the respondent transferred to Mr. Hoekstra the three 
highest priced contracts, thereby reducing to six the respondent’s 
purchases for the day, and making his total open position 65 con- 
tracts (Tr. 200, 279, 292-300, 445, 879, 951). 


Nonetheless, the next morning, June 26, when the price opened 
at 40.50, down 135 points, the respondent made no effort to re- 
place the three contracts that he had transferred to Mr. Hoekstra. 
In fact, on June 26, 46 November shell egg futures were sold at 
prices ranging from 40.10 to 40.60 (Comp. Ex. 20, p. 20) — sub- 
stantially below the respondent’s final bid of 41.85. Yet the 
respondent did not buy a single contract at that cheaper price 
to replace the three contracts that he had transferred to: Mr. 
Hoekstra. 


If the respondent was really so anxious to buy nine November 
shell egg futures on June 25, instead of eight, that he was willing 
to pay 41.85 to be sure of getting the ninth contract, why did 
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he not replace, at a lower price on June 26, the three contracts 
that he transferred to Mr. Hoekstra? Although the respondent 


was not at the Exchange on June 26, he could have ascertained 
the prices and executed the transactions by telephone. Or, if that 
would not have been practical, he could have arranged with Mr. 
Hoekstra or another broker on the afternoon of June 25 to buy 


the three contracts on June 26, if the price was appropriate. 


The respondent argues that “the fact Respondent was not 
present at the Exchange that day [June 26, the day after the 
transactions at issue] weighs heavily against any showing on 
Respondent’s part of an intent, calculation or plan to manipulate 
the market in November” shell egg futures (Answer to the 
Complainant’s Exceptions to the Referee’s Report, p. 7). But 
the respondent’s long position, acquired mostly during April, was 
being held with the hope of a long term capital gain and, there- 
fore, it was to the respondent’s advantage to stimulate more 
interest in November futures for the long term. His absence from 
the Exchange on June 26 is, therefore, irrelevant. 


Moreover, when the respondent returned to the market on June 
27, he bought two November contracts at 40.45 and sold the two 
contracts at 40.40, i.e., the respondent was merely “scalping” 
on a daily transaction rather than increasing his position. This 
left the respondent’s position at 65 contracts, still three contracts 
less than he would have had if he had not transferred the three 


contracts to Mr. Hoekstra. On June 27, a total of 38 contracts of 
November shell egg futures were sold at prices ranging from 
40.25 to 40.65 and, yet again, the respondent made no effort to 
replace the three contracts that he transferred to Mr. Hoekstra. 
This further demonstrates that when the respondent bid 41.85 at 
the ringing of the bell on June 25, it was not because he was so 
eager to have nine contracts instead of eight (which would have 
given him a position of 68 contracts instead of 67). It was to 
establish the closing quotation to be circulated throughout the 
country for that date at 41.85.*! 


31. No inference should be drawn from the fact that the respondent transferred the three 
highest priced contracts (i.e., 41.00, 41.30 and 41.85) to Mr. Hoekstra because the respondent 
undoubtedly had no idea of making this transfer at the time he traded in the manner at 
issue in this case (Tr. 280-281). But a strong inference is drawn from the fact that the 
respondent claims that he was so eager for one more contract on June 25 that he bid the 
limit up, and then after giving away three contracts, he did not replace any of the three 
at much lower prices on June 26 or June 27. Moreover, the transfer to Mr. Hoekstra was 
consistent with the respondent’s purpose since it enabled him to raise the closing price to 
41.85 without having to pay for the three highest-priced contracts (see, also, Tr. 290-291). 
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The respondent admits that the basic factors as to expected 


supply and demand conditions in November that influenced his 
thinking were in existence long before June 25 (Tr. 826-871, 
939-940). There was no change in those basic factors during the 
latter part of June (Tr. 320, 1071). In fact, the commodity 
futures newsletter for June 28, relied on by the respondent (Resp. 
Ex. 13, p. 2; Tr. 849, 870; see also, Tr. 898-900), stated: “We en- 
vision upward price action from current levels and would pur- 
chase September and November contracts.” Hence, the failure 
of the respondent to replace at lower prices on June 26 or June 27 
the three contracts transferred to Mr. Hoekstra is a strong cir- 
cumstance, to be considered along with all of the other circum- 
stances, in determining the respondent’s intent when he bought 
the board and bid 41.85 for one more contract on June 25. 


On the preceding day before the transactions at issue, June 
24, the respondent also bought four contracts of November shell 
egg futures at the close of trading which was reflected in the 
closing price for June 24 (Tr. 215, 329; Comp. Ex. 10; Comp. Ex. 
20, p. 20). This is another circumstance to be considered along 
with all of the others in determining the respondent’s intent on 
June 25 with respect to the closing price. 


The respondent’s activity on June 24, the day before the trans- 
actions at issue in this case, is also relevant from the standpoint 


of what he did not do on that date. Specifically, he only purchased 


four November shell egg futures on June 24 even though 52 were 
traded that day at prices ranging from a low of 39.20 to a high 
of 40.20, much below the 41.85 paid by the respondent the next 
day. If, as the respondent testified, he had formed the opinion in 
April that the November price would go to 50 cents, or to 58 
cents, why did he suddenly decide that he needed one more con- 
tract at 41.85 on June 25 when he was not very eager to buy at 
lower prices the day before? 


Mr. Charles E. Robinson, Director, Compliance Division, Com- 
modity Exchange Authority, testified as an expert witness for 
the complainant. He is an expert in the field of economics and 
futures trading, and has been with the Commodity Exchange 
Authority for 28 years (Tr. 16-25). 


Mr. Robinson concluded that the respondent intentionally dis- 
torted the price on June 25 (Tr. 214-226, 290, 348-349), either 
in an “attempt to influence the price of the November futures” or 


“just because he wanted to do it” (Tr. 314). Mr. Robinson ex- 
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plained (Tr. 290) that the respondent “had a substantial long 
position” in November eggs, and his trading on June 25 may — 


have been to influence the trends of prices, show a little 
bit of strength in this future. As I have testified, the closing 
prices are disseminated all through the country, so it’s en- 
tirely possible that he did this to affect or attempt to affect 
the November prices. * * * The way he bought the board 
and bid 41.85, it seems to me that he must have attempted 
to affect the November prices. 


Mr. Robinson explained that it was not because the respondent 
held 11 percent of the open November contracts that “enabled 
him to force the market’; rather it was his method of trading— 
buying the board in the final seconds of trading and bidding for 
one additional contract just as the closing bell rang—that “forced 
the market” (Tr. 348-349). 


Mr. Robinson testified that the respondent, being an ex- 
perienced speculator, would have bought December futures rather 
than pay 41.85 for November futures on June 25 (Tr. 222-223) .°? 
This is not to suggest that the respondent cannot make a reason- 
able or even a capricious judgment that he would prefer to buy 
November futures rather than any other future. Such a judgment, 
whether reasonable or capricious, would be legal. However, he 
cannot intentionally pay more than he has to for November 
futures for the purpose of raising the closing price, infra, pp. 
1223-58. Mr. Robinson’s testimony is directed at the point that the 
respondent paid more than he had to for November futures— 
not that he cannot legally prefer to trade just in November fu- 
tures on a particular date. 


Mr. Arthur J. Parz, a member of the Chicago Mercantile Ex- 
change and a floor broker for about 15 years, testified that he 
“thought Henner (i.e., the respondent) was trying to bull the 
market on June 25th, hoping that November eggs would continue 
to go higher” (Tr. 636). Mr. Parz testified on cross examination 
(Tr. 648) : 


Q. Now, if a person is a speculator and he buys, why is 
he buying? 


A. Because he thinks that the price of November eggs is 
going to go higher. 


32. The respondent had a long position of 28 December shell egg futures on June 25 
(Comp. Exs. 8 and 9). 
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Q. Is that bulling the market, so to speak? 
A. At this particular time, yes, it is. 


Mr. Parz undoubtedly had in mind the nature of the respond- 
ent’s purchasing activities at the “particular” time involved in 
this case. His expression “bull the market” is a familiar trade 
expression. As stated in one text: 


If a short seller should be able and willing to make a series 
of large short sales progressively under the market, the price 
would decline unless there were enough “bulls” ready to 
absorb everything offered under the “true” supply and 
demand price. The reverse of this would apply to “long” 
purchases by speculators trying to “bull” the market in an 
effort to attract a public following or to generate a more 
favorable market in which to dispose of at a profit futures 
that were bought in during a preceding period when prices 
were lower.** 


Mr. John Hoekstra, who received the three cars transferred by 
the respondent, stated in an interview to Commodity Exchange 
Authority investigators that he felt that when the respondent 
bought the board and bid 41.85 on the close, he was “raiding 
the market” (Tr. 445-447; Comp. Ex. 15). 


Mr. Leo Melamed, Chairman of the Board of Governors of the 
Exchange, in characterizing the respondent’s conduct, stated 
that he “spirited” the market (Tr. 795). 


Mr. L. D. Belveal, the respondent’s expert witness, when asked 
if the respondent’s purchase at 41.85 was a “bad purchase” re- 
plied: “I would say it was an atrocious purchase” (Tr. 1040). A 
trade witness expressed the view that the respondent would have 
to be “emotionally disturbed” or “plead insanity, or something, 
to carry on a transaction of this type” (Tr. 485). However, the 
respondent was an experienced trader, and his conduct. cannot be 


passed off merely as an “atrocious” or “emotionally disturbed” 
purchase: 


The respondent contends that if he had been attempting to 
manipulate the closing price, he could have bought the board 
before the one-minute closing period and then bid for one con- 


33. Thomsen, Agricultural Prices (1936), pp. 292-293. In this case, the respondent was 
able to raise the price 155 or 165 points by purchasing only nine contracts in view of the 
manner in which he executed the transactions. 
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tract at 41.85 at the end of the closing period. Presumably, his 
theory is that if he had done that, the only price shown for the 
closing period would have been the one price of 41.85 rather 
than a range of 40.20-41.85. However, if the respondent had 
bought the eight offerings posted on the board just before the 
beginning of the one-minute closing period, that would have in- 
creased the respondent’s long position in November shell egg 
futures to 67 contracts, permitting him to buy only eight more 
within the 75-contract limit. If he had bought the board before 
the closing period, in all probability that would have stimulated 
additional offerings to be posted on the board. If eight additional 
contracts were offered on the board, the respondent could not 
have again bought the board and bid for one more contract 
at 41.85 because he would be at the 75-contract limit. He could 
not buy a contract at 41.85 as long as there were lower offerings 
on the board and, therefore, he had to be sure that he could buy 
the board and still be one contract short of the 75-contract limit. 
Even if fewer than eight additional offerings were stimulated by 
the respondent buying the board before the one-minute closing 
period, the respondent would have had to buy the board again 
before bidding 41.85, and if some of the offerings were lower 
than 41.85, such lower prices would also have been included 
within the closing price range. Hence, the respondent executed 
the maneuver in the only practical way in order to raise the 
closing price to 41.85. 


Based on all of the relevant circumstances in this case, the 
only reasonable inference that the Judicial Officer can draw from 
the facts is that the respondent intentionally traded in the man- 
ner that he did on June 25 in order to cause the closing price of 
November shell egg futures to be up the limit permitted by 
the Exchange rules. He intentionally paid more than he would 
have had to pay for November futures because he wanted to 
raise the closing price on the Exchange to 41.85. This conclusion 
is fortified by that portion of the evidence relating to the ab- 
normal closing price discussed, infra, pp. 1208-19. 


This conclusion is not contrary to any of the findings or con- 
clusions of the Hearing Examine. The Examiner made no finding 
that the respondent did not intentionally trade in a manner to 
cause the closing quotation to be artificially high. The Examiner 
stated (Report, pp. 18-19): 
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, his Respondent in an experienced professional trader. It is not 
' the reasonable to conclude that he undertook the controversial 
ther trades on June 25 with any degree of confidence that his 
had action would result in the establishment of a prevailing price 
the in contravention of the law of supply and demand.* In fact, 
> in- respondent did not attempt to make other trades of the same 
egg type; he did not even put in an appearance at the Exchange 
nore on the following day. Admittedly, respondent made bad trades 
fore on June 25. He lost money as a result. His trades, however, 
ated were within the 2-cent limit imposed by regulation on a 
onal single trading session. Respondent contends that at the time 
not he thought the contracts were worth the prices paid. 
ract Evidence of higher prices paid by others before and after 
ould his trades lends credence to his statement. The evidence is 
ings insufficient, therefore, to support a conclusion that respond- 
buy ent by his trades attempted to manipulate the price of Novem- 
mit. ber shell eggs on June 25, 
1 by 


Some argument was made by complainant that respond- 


— ent’s trades, made as they were at the final bell, were under- 
— taken to and did cause an unrealistic price to be posted and 
_ circulated as the day’s closing price. That the price of 
ded respondent’s last trade was posted as the closing price is a 
uted fact. The effect of the action, however, even if undertaken 
the for the purpose asserted, was completely ineffectual to result 

in or constitute a manipulation or attempted manipulation. 
the The market on June 26 simply did not pay any attention 
rom to the closing price because the first trade was 135 points 
1an- lower and within the range of pricing before respondent’s 
e of trades on the previous day. The closing price on June 25 was 
by the correct and actual closing price and clearly reflected 
ould respondent’s action. It was not in the nature of dissemination 


1 to of false or misleading information prohibited by the statute. 
{Emphasis supplied. ] 


sion 

ab- Hence the conclusion in this decision that the respondent in- 
tentionally traded in a manner to cause the closing price to be up 

— the limit permitted by the Exchange rules is not inconsistent with 

ling the Examiner’s Findings of Fact based on his observation of the 
witnesses. 

r to 

iner 


34. As explained supra, pp. 1179-80, the more confident the respondent was that the basic 
forces of supply and demand that would develop for eggs warranted a higher price than he 
paid on June 25, the more reason he had for distorting the closing price on June 25. 
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C. The November Shell Egg Futures Closing Price on June 
25, 1968, Was Artificially High 


I 


The closing price of November shell egg futures on the Ex- 
change on June 25, showing 41.85 cents per dozen as the highest 
price paid during the closing period, was plainly caused by the 
respondent’s action in buying the board in the last few seconds 
of trading and bidding 41.85 for one contract just as the closing 
bell rang. The respondent is an experienced trader who has been 
trading on the Exchange as a floor broker and for his own ac- 
count since 1951 (Tr. 737-738). The respondent could have 
purchased November shell egg futures on June 25 cheaper than 
he did. Without the respondent’s intentional action to raise the 
closing price, the closing price would have been about 40.20 or 
40.30, or 155-165 points lower than 41.85. The inference is in- 
escapable that the respondent paid more than he had to for 
November futures on June 25 for the purpose of causing the 
closing price to be at that high level. No further proof is needed 
to show that the closing price of November shell egg futures on 
June 25 was artificially high. 


In other words, the fact that the closing price was raised to 
41.85 by the respondent intentionally paying more than he had 
to in order to raise the price higher than it would otherwise have 
been is the best possible proof that the closing price was arti- 
ficially high on June 25. A normal November shell egg futures 
price on June 25 would be based on the actions of buyers on the 
Exchange trying to buy as cheaply as they can and sellers trying 
to sell as high as. they can (Tr. 51). Both the buyers and sellers 
would be using their informed judgment as to supply and demand 
conditions for eggs that would exist four or five months later. If 
such buyers try to buy as cheaply as they can and such sellers 
try to sell as high as they can, the free forces of supply and de- 
mand on the Exchange as reflected by the trading activities of 
such buyers and sellers will result in a normal price (see Tr. 
1037-1038) . 


The respondent’s expert economic witness, Mr. Belveal, recog- 
nized that the relevant supply and demand forces are the actual 
forces of supply and demand on the market represented by. buying 
and selling orders. He testified (Tr. 1037) : 
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ine The efficiency of a market is a price discovery mechanism, 
and has to do with the supply and demand forces that are 
represented in it. On the basis of buy and sell orders. 


This is explained more fully in the texts written by the respond- 
mx-  ent’s expert witness, as follows: 


est The fundamental elements in a market are only two: de- 


the mand, as measured by buying orders; and supply, as meas- 
nds ured by selling orders. There are those who hold that all 
ing selling orders do not represent supply, and all buying orders 
~~ do not represent demand, since speculators are selling and 
— buying with no intention of ultimately making or accepting 
ee delivery. The point, even if true, is not pertinent. As already 
han noted, a selling order from a speculator is given the same 
the weight in the market’s pricing function as a selling order 
| - from a producer or a commercial handler who has—or wants 
a —a warehouse full of the commodity in question. Likewise, 
for a buying order placed by a speculator—who has never taken 
the delivery of any commodity, and never intends to do so— 
ded carries the same weight in the market as a buying order from 
— a flour miller who needs the physical product desperately.* 
It is imperative that in considering the economic function 

1 to and the operational methods of commodity markets, the 
had examiner keep his viewpoint completely clear as concerns 
lave these basic inputs: The positive element in the market is the 
rti- order to buy. It makes no difference who originates a buy 
ures order, or what his motives or justification may be. The buy 
the order is definitely positive because the very act of buying 
ying reflects a new demand element which was not communicated 
lers in the market until the order arrived. Once known, a buy 

and order urges prices upward. 
a The negative force in the market is the order to sell. Again, 
ie we need spend no time trying to qualitatively differentiate 
is of between the several classes of sellers. An order to sell rep- 
Tr. resents new supply availability which was not in the market 
until the order arrived. Once entered, a sell order urges 
prices downward.*® 

COg- It should be seen that in selling “‘short” the speculator is 
_ contributing to demonstrated supply; in buying “long” he 


35. Belveal, Commodity Speculation with Profits in Mind (1967), p. 93. 
36. Belveal, Commodity Speculation with Profits in Mind (1967), pp. 93-94. 
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is adding to demonstrated demand. Price stands as a meas- 
urement of these opposing forces, and the role of the market 
is to discover prices.** 


Supply and demand stand eyeball-to-eyeball in the pits 
and rings, in the form of orders to buy and sell for future 
delivery.** 


A noted economist similarly explains, as follows, that the forces 
of supply and demand on the Exchange consist of the buy and 
sell orders of the traders: 


Each speculator has a different set of expectations, and 
a different demand-supply function for futures con-tracts. 
We may add them together to get the aggregate demand for 
(say) May futures in the previous December, as a function 
of the price of futures contracts; it is denoted D in Figure 
5-5. If the futures prices is above the price that speculators 
anticipate, they will supply futures contracts, and at lower 
futures prices they will demand contracts. 


The supply of futures contracts is provided by hedgers— 
of whom it is sufficient to notice those who buy the wheat 
from farmers and supply storage. If they do not wish to 
speculate, they can eliminate their risks by selling futures 
contracts at prices equal to at least the current price plus 
carrying costs. Their supply together with the speculators’ § 
demand (D) fix the present price of futures contracts.*® 
A well read futures trading text states: 


Every contract entered into by every trader, speculative or 
non-speculative, who sells or buys on a commodity exchange 
is an obligation, enforceable by law, to deliver or to accept 
and pay a definite price for a stated quantity of the com- 
modity at a definite time. Each purchase or sale temporarily 
adds to the total demand or supply of the commodity. 


The buyer or seller of a commodity future, at the instant 
he makes the purchase or sale, is an integral part of the — 
marketing machinery of some commodity trade. He increases 


either the supply of or the demand for the commodity at the in 
moment.*° 

37. Id. at 289. 
38. Belveal, Charting Commodity Market Price Behavior (1969), p. x. See, also, Commodity 


Trading Manual, Board of Trade of the City of Chicago (1966), p. 6 (edited by Mr. Belveal) 
39. Stigler, The Theory of Price (3d ed. 1966), pp. 100-101. 1 
40. Baer and Saxon, Commodity Exchanges and Futures Trading (1949), p. 59. ‘ 
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The fact that the buy and sell orders of the traders are the 
real forces of supply and demand that determine the price on the 
Exchange has been recognized by many other economists.*! It is 
obvious that a normal price results on the Exchange only if the 
free forces of supply and demand on the Exchange—viz., the 
sellers and the buyers—act rationally, i.e., the buyers try to buy 
as cheaply as they can and the sellers try to sell as high as they 
can. As stated by a noted economist: 


we 


ted 


A perfect market is one characterized by perfect knowl- 
edge on the part of the traders. Or stated differently, in a 
perfect market no buyer ever pays more than any seller will 
accept, and no seller accepts less than any buyer will pay. 
These conditions can be met only in a completely centralized 
market, which is approximated by a few exchanges such as 
the New York Stock Exchange.*? 


An agricultural economist states: 


The necessary conditions for a perfect market are that all 
the buyers and sellers in it have perfect knowledge of de- 
mand, supply, and prices, and act rationally upon that 
knowledge.** 


Another agricultural economist refers ot “free competition, 
among rational buyers and sellers fully informed and equally 
skilled in evaluating the supply-demand relationships.” 


Two futures trading texts state: 


An efficient market is defined as one in which there are 
large numbers of equally informed actively competing people 
attempting to maximize profits. 


Organized future exchanges in a very few of our agri- 
cultural commodities are probably the leading examples to- 
day of purely competitive markets. Here the law of one price 
still truly prevails and buyers and sellers vie with one 
another in the keenest kind of competition.*® 


41. See, e.g., Brace, The Value of Organized Speculation (1913), pp. 70-71; Hubbard, Cotton 
5 and the Cotton Market (1928), p. 436; Blau, “Some Aspects of the Theory of Futures Trad- 
. ing”, in Review of Econ. Studies, Vol. XII(1) No. 31, 1944-45, pp. 16-23. 


42. Stigler, The Theory of Price (3d ed. 1966), p. 87. 
43. Shepherd, Marketing Farm Products (4th ed. 1962), p. 19. 
44. Bakken, Theory of Markets and Marketing (1953), p. 222. 
odity 45. Teweles, Harlow, and Stone, The Commodity Futures Trading Guide (1969), p. 114. 


eal). 46. Hoffman, Future Trading Upon Organized Commodity Markets in the United States 
(1932), p. 251. 
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The respondent’s expert economic witness recognizes that 
buyers always seek the lowest price and sellers always seek the 
highest price. He states in one of his texts: 


All markets, of which commodity exchanges represent per- 
haps the most sophisticated examples, can best be viewed as 
arenas in which functional compromises are worked out be- 
tween the seekers of high prices (sellers) and seekers of low 
prices (buyers) .*7 


* * * 


Small price fluctuations above or below an identifiable 
equilibrium level can, at most, be viewed as an indication of 
relative compromise, as between buyers and sellers at the 
moment at which a given price is posted. Obviously, sellers 
always want the highest price, and buyers always seek the 
lowest price. Every transaction, therefore, must represent a 
compromise of greater or lesser degree, on the part of one or 
both of the traders involved. When the price moves higher, it 
does so because the sellers are pressing their case success- 
fully—and the buyers are giving ground by “paying up” for 
the merchandise. When prices move lower, it is due to the 
relatively greater strength of the buyers, who are insisting 


on a better (lower) price—and the sellers feel constrained 
to yield to some degree.*® 


In short, the very essence of a normal price on a futures market 
is a price arrived at by the free forces of supply and demand 
on the Exchange (viz., the sellers and the buyers) acting ration- 
ally, i.e., the buyers trying to buy as cheaply as they can and the 
sellers trying to sell as high as they can.*® 


Whenever a buyer on the Exchange intentionally pays more 
than he has to for the purpose of causing the quoted price to be 
higher than it would otherwise have been (or, conversely, a seller 
on the Exchange intentionally sells cheaper than necessary for 
the purpose of causing the quoted price to be less than it would 
otherwise have been), the resultant price is an artificial price 
not determined by the free forces of supply and demand on the 
Exchange. 


48. Id. at 191-192. 

47. Belveal, Charting Commodity Market Price Behavior (1969), p. 81. 

49. Of course, if the forces of supply and demand on the Exchange are not “free’’, ¢.g., 
in the case of a corner or squeeze, the price determined by buyers and sellers acting rationally 
would not produce a normal price, see, infra, pp. 1206-07. 
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Since the respondent intentionally paid more than he had 
to for November eggs for the purpose of causing the closing price 
to be up the limit on June 25, the respondent caused the closing 
price to be artificially high, not reflective of the uninspired or 
natural forces of supply and demand on the Exchange. 


On June 25, the actual information as to the supply and de- 
mand conditions for eggs in November will not be known for 
four or five months. Expert witnesses could always be found to 
testify that, in their opinion, the November futures price on June 
25 was too low and other expert witnesses could always be found 
to testify that, in their opinion, the price was too high.®® That is 
what makes futures trading possible, and necessary.®! The specu- 
lators who are long think that the supply and demand conditions 
that will exist four or five months later for eggs will cause the 
price to go higher, and the speculators who are short think that 
such supply and demand conditions will cause the price to go 
lower (see Tr. 782-784, 844, 851).5* In these circumstances, the 
best “expert opinion” evidence as to what the normal November 


futures price should be on June 25 is the price established by the 
free forces of supply and demand on the Exchange, i.e., by buyers 


trying to buy as cheaply as they can and sellers trying to sell as 


50. For example, in Great Western Food Distributors v. Brannan, 201 F.2d 476 (C. A. 7), 
certiorari denied, 345 U.S. 997, in which the Court sustained the Judicial Officer’s decision as 
to a manipulation of the egg futures market by means of a corner, five trade witnesses and 
one expert witness testified that the price was not manipulated but was the result of com- 
petitive supply and demand conditions (see the brief filed by the Government in the Great 
Western case, pp. 96-103). See fn. 53, infra, p. 1200. 

51. The uncertainty as to the price that will prevail for a commodity during a future 
month is what makes futures trading an important part of the marketing system enabling 
merchants and processors, etc., to hedge their business activities by transferring the price 
risk to speculators. See, e.g., Corn Products Refining Company v. Benson, 232 F.2d 554, 556- 
558, 563 (C. A. 2); Baer and Woodruff, Commodity Exchanges (3rd ed.), pp. 83-121; Report 
of the Federal Trade Commission on the Grain Trade (1920), Vol. I, pp. 207, 210; Report of 
the Federal Trcde Commission on the Grain Trade (1926), Vol. VII, pp. 33, 53-54; Lesar Hedg- 
ing, An Insurance Medium in Marketing Agricultural Commodities, pp. 4-5; Merrill Lynch, 
Pierce, Fenner & Beane, How to Hedge Commodities, pp. 10, 14-16, 33; Howell Analysis of 
Hedging and Other Operations in Grain Futures (U.S.D.A. Technical Bulletin No. 971, August 
1948), p. 3; Hoffman, Future Trading upon Organized Commodity Morkets in the United States 
(1932), pp. 143, 377-418; Hoffman, Hedging by Dealing in Grain Futures (1925), pp. 33-93, 
114, 123-124; Hoffman, Future Treding and the Cash-Grain Markets (U.S.D.A. Circular No. 
201, January 1932), p. 22; Emery, Speculation on the Stock and Produce Exchanges of the 
United States (1896), pp. 159-170; Clark and Weld, Marketing Agricultural Products (1932), 
pp. 422-432; Holtzclaw, The Principles of Marketing (1935), pp. 566-571; Frederick, Agri- 
cultural Markets (1937), p. 54; Smith, Organized Produce Markets (1922), pp. 86, 91; Hardy, 
Risk and Risk-Bearing, pp. 71, 222, 226; Hardy & Lyon, “The Theory of Hedging” (Journal 
of Political Economy, 1923), pp. 276, 287. 

52. Short term speculators who are trading for a quick profit are not as much concerned 
as to what the actual supply and demand conditions are going to be in the delivery month 
as long term speculators. The short term speculators are more concerned with what other 
traders will, in the immediate future, think or forecast as to the supply and demand condi- 
tions that will ultimately prevail in the delivery month. Hoffman, Future Trading Upon 
Organized Commodity Markets in the United States (1932), pp. 136-137. 
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high as they can. This is better proof than the testimony of ex- 
perts who are trying to predict from the fragmented information 
available on June 25, first, what the actual supply and demand 
conditions will be four or five months later and, second, what 


price would result four or five months later if such conditions did 
prevail.®* 


As stated by the respondent’s expert witness in his texts: 


There is no measurement which can be effectively applied 
to the market and which will subjectively prove that a given 
price is right or wrong. The right price for anything is that 
price which represents the composite market level at which 
buyers will buy it, and sellers will sell it. Influences from the 
supply and demand sectors will alter prices upward or down- 
ward, and occasionally such a change in market value ap- 
praisal will be highly predictable. But the market is the only 
authority on price.™ 


The market is the only authority on price, and traders 
who forget this fact pay dearly for their lapses.” 


The respondent testified that he thought that the November 
shell egg futures price would rise to 50 cents (Tr. 874, 941), or 
to 58 cents (Tr. 944), and he points out that the price rose to 
42.90 on July 8 (Tr. 325). The price reached a high of 45.70 on 
September 11 (Comp. Ex. 20, p. 21). But that does not detract 
in any way from the fact that the price on June 25 was artificially 
high (see Tr. 326, 488, 733-736). The normal forces of supply 
and demand on the Exchange on June 25—reflected in the price 
arrived at by buyers trying to buy as cheaply as they could and 
sellers trying to sell as high as they could—caused a November 
futures price of about 40.20 or 40.30 cents before the respondent 
intentionally raised the price (see Comp. Ex. 5). 


The normal price for November shell egg futures on June 25 
can only be determined by looking at the market on June 25— 
not later. A normal price on June 25 for November futures is 


53. Here, again, a distinction must be made between a case involving the delivery month 
of the future and a case involving a future which does not mature for four or five months. 
A corner or squeeze ordinarily involves the delivery month and, in such cases, economists 
would be in a much better position to testify as to the price that should prevail in view of 
the current supply and demand conditions for the actual commodity. The futures price, in 
the delivery month, should be practically the same as the price of the actual commodity 
(infra, p. 1218). But in a case like the present case, the economists would have to predict the 
supply and demand conditions for eggs four or five months away. 

54. Belveal, Commodity Speculation with Profits in Mind (1967), p. 143. 

55. Belveal, Charting Commodity Market Price Behavior (1968), p. 46. 
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based on the forecast by traders (which may or may not be ac- 


; curate) of the supply and demand conditions for eggs that will 
exist in November (Tr. 329-335). As recognized by many econ- 
t omists: 

, A futures market should generate prices, which are the 
best available estimates of prices expected to prevail during 
the respective delivery months. This is a simple concept, but 
it can be a best estimate only in terms of the fact that you 
have only a certain amount of current information available 
on which to form these prices. Therefore, the most that can 
be expected of a futures price quotation, even on the better- 
traded markets, is that it is unbiased and based on all possi- 
ble information that is currently available.® 

From this it is clear that future prices reflect not only the 
actual conditions of supply and demand but also the opinions, 
beliefs, hopes, and fears of changes in supply and demand 
entertained by speculators.*? 

The fact that in March, the July future wheat contract 
is quoted at $1.30 does not mean that wheat will sell at that 

er price during July, but it means that supply and demand 
or factors as known in March indicate a July price of $1.30.5° 
to Before analyzing one effective tool used in fundamental 

a analysis, the basic market factors for any commodity should 

- be discussed briefly. The supply-and-demand factors for any 

ly price model should include most of the major components 

ly which may affect equilibrium over a given period of time. 

a The further into the future that the analyst forecasts, the 

. higher is the expected error, because both total supply and 

ol demand are elastic in the long run. For this reason, the 

nt shorter the forecasting period, the greater is the probability 
that the short-run supply factor is relatively ‘“‘set in con- 

25 crete,” or inelastic.®® 

Pr; In such a market, price, at any moment in time, reflects all 

is information which is known, as well as those events expected 

onth to transpire in the foreseeable future. In the mind of the 
mn fundamentalist, therefore, an efficient market price approxi- 
w of mates intrinsic value.® 

~aity 56. Ehrich, ‘“‘The Role of Market Prices”, in Futures Trading in Livestock (1970), p. 84. 
, the 57. Converse and Huegy, Elements of Marketing (3d rev. ed. 1946), p. 250. 


58. Id. at p. 253. 


59. Teweles, Harlow, and Stone, The Commodity Futures Trading Guide (1969), p. 83. 
60. Id. at 114. 





1202 COMMODITY EXCHANGE ACT 
Cite as 30 A.D. 1151 


Price must necessarily be viewed as the economic measure- 
ment of supply/demand balance; but for the market tech- 
nician, we submit that its greatest significance is in the 
“domino effect” it triggers in the course of its fluctuations. 
The market pragmatist has little room in which to argue 
against the hypothesis that, while supply/demand equilibrium 
indicates economic price/value, the trading interests (buyers, 
sellers, and non-buyers and non-sellers) create the effective 
market price. Since reality never quite succeeds in attaining 
the “perfect market’s perfect dissemination of total infor- 
mation”, traders must always make their decisions from an 
uneven amalgam of hard facts and wispy conjecture.® 


If speculators could buy and sell futures contracts in the 
exclusive frame of reference of changing supply/demand 
balances, the fundamentalists who understand price elasticity 
theory and projective techniques would “own the market” in 
short order. But it doesn’t work this way. The market may 
not be human, but its users are—and they render human 
judgments. Knowledge, ignorance, fear, sagacity, charity 
and greed are all part of the complex equation that is spelled 
out in the form of “market price.’’® 


To begin with, futures prices precede cash prices by a 
considerable period of time. Trading in wheat futures for 
delivery in May, 1967 began in May, 1966. The price at 
which trading in this contract commenced represented the 
market’s composite judgment of the available supplies likely 
to be on hand a year later, as compared with projected de- 
mand on the delivery date. Development of this “price” idea 
had to take into consideration such things as harvest expecta- 
tions, projected usage, possible export requirements, and a 
host of lesser factors. As each day in the life of such a con- 
tract passes, new information comes to light which bears on 
all of these things. Each new bit of information refines and 
sharpens the traders’ individual opinions—which all make 
up the market’s perspective about the price of wheat in 
May.** 


There is no doubt that the futures markets are affected by 
unimportant events—not so much in degree as in frequency 


61. Belveal, Charting Commodity Market Price Behavior (1969), p. 233. 
62. Id. at 234. 
63. Belveal, Commodity Speculation with Profits in Mind (1967), p. 28. 
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of change. If one examines the position of the individual 
traders, a rather logical explanation may be observed. The 
market at no time is starting from scratch in the process of 
price discovery. The principal ingredients of supply and de- 
mand bearing on the current price have been weighed dur- 
ing the months and even years of the immediate past during 
which they were developing, and a price has been arrived at 
as a result of this gradual experience. Therefore, any new 
development, such as showers in parts of a drouth area, does 
not represent merely its proportionate share of a complicated 
world situation which must be completely evaluated at the 
moment. It is an additional or marginal factor which under 
these circumstances can be expected to exert a more than 
proportionate influence.™ 


A line of argument that is commonly accepted is false 
because it involves supposing that in the absence of a futures 
market the price is “determined by supply and demand” in 
some automatic way, independently of human judgments, 
and that speculation in a futures market interferes with that 
“invisible hand.” 


In fact, the price of any storable commodity in a free and 
competitive market is determined only indirectly by physical 
supply and by demand for final use. Its direct determinants 
at any given time are human judgments, influenced by more 
or less accurate knowledge of supply and demand conditions. 
If prices formed initially on such judgments are wrong, the 
basic facts of supply and demand will presently change those 
judgments, but the new price that results still will be deter- 
mined directly by human judgments, based on currently 
available information. Hence the price is subject to essen- 
tially the same influences whether a futures market exists 
or not.® 


It is therefore not accurate to say that future prices deter- 
mine cash prices nor that cash prices determine future 
prices. Both are broadly determined by the same funda- 
mental market information. 


This statement will need to be qualified somewhat if it is 
not to be misleading. Fundamental market information 
64. Thomsen, Agricultural Prices (1936), p. 282. 


65. Working, “Futures Markets Under Renewed Attack”, in Food Research Institute 
Studiea (Vol. IV, No. 1, 1963), pp. 20-21. 
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determines prices only through the opinions and actions of 
traders composing the market. If then this information is 
not accurately interpreted (and this is usually the case at 
least in some measure), the level of cash and future prices 
will be affected thereby. In other words, while future and 
cash prices are broadly determined by the same market in- 
formation it should not be implied that their price level 
at any given time is exactly where it should be. 


Since a normal futures price on any date is based on the fore- 
cast on that date by traders of future supply and demand condi- 
tions, it is unsound to say that the futures price on that date was 
improper or abnormal merely because the price that prevailed 
later was higher or lower. 


The adequacy of the market’s forecast on a particular crop 
can not properly be judged merely on the basis of what 
actually happened in the particular year because exceptional 
or disturbing factors of decisive importance may emerge be- 
tween the time when the future trades in question are made 
and the dates of maturity of the options.® 


The obvious shortcoming of this theory is that conditions 
change between the time of forecast and the time of fulfill- 
ment of the forecast. A perfect estimate may have been made 
in the month of May of probable prices in September; but 
since weather conditions cannot be foretold beyond the limits 
of a few days, it follows that this forecast must fail if grow- 
ing conditions change.** 


The term “futures” is rather unfortunate in its connota- 
tion that a future price level is being predicted. A futures 
price is better regarded as the present price of an article for 
future delivery, thereby emphasizing the function of reflect- 
ing known and knowable factors in present prices rather than 
peering into the unknown. Viewed in this light, price levels 
which are seen in retrospect not to have been warranted by 
subsequent events do not constitute “mistakes,” nor evidence 
that speculation causes unnecessary price fluctuations.” 


66. Hoffman, Future Trading Upon Organized Commodity Markets in the United States 
(1932), p. 259. 

67. Report of the Federal Trade Commission on the Grain Trade (1924), Vol. VI, p. 217. 

68. Hoffman, Future Trading Upon Organized Commodity Markets in the United States 
(1932), pp. 437-438. 

69. Gray, ‘‘Fundamental Price Behavior Characteristics in Commodity Futures”, in Futures 
Trading Seminar (1966), Vol. III, p. 84. 





es 


DAVID G. HENNER 1205 
Cite as 30 A.D. 1151 


Conceiving the “fluctuations” of futures prices to be main- 
ly appropriate responses to valid changes in expectations 
produces a great change in thought regarding them, as com- 
pared with regarding the price movements as mainly lacking 
economic justification. 


Further discussion of the evidence that futures prices are 
reliably anticipatory requires dealing with a problem of the 
meaning of “reliability” in this context. Custom has estab- 
lished the idea that reliability of uncertain expectations is to 
be tested by correspondence between the expectation and the 
event, but we need here to consider reliability of expectations 
in the sense of correspondence between the actual expection 
and what ought to be expected in the light of available in- 
formation. At times, in order to avoid confusion, I shall speak 
of the latter as anticipatory reliability.” 


Futures prices tend to be highly reliable estimates of what 
should be expected on the basis of contemporarily available 
information concerning present and probable future demand 
and supply; price changes are mainly appropriate market 
responses to changes in information on supply and demand 
prospects.” 


Contrary to the assumptions of pure competition which 
underlie market exchange, traders do not have perfect knowl- 
edge of the market. As a result, they must search constantly 
for new information which will give them some indication of 
future changes in supply and demand. Yet, new information 
is unpredictable or emerges randomly. With this knowledge, 
Working establishes the final link for a model relating 
anticipations to price behavior. It is the random quality of 
new information and not changes in supply or demand which 
is responsible for the irregular behavior of futures prices.” 


The respondent concedes that the cash (actual) egg prices 
broke about 18 cents from September to November because of 
supply and demand conditions that could not have been “‘reason- 
ably anticipated or foreseen as far back as June 25” (Tr. 872). 
This emphasizes the impropriety of trying to justify the futures 
price on June 25 by citing prices that later prevailed in the 
future. 


70. Working, ‘“‘New Concepts Concerning Futures Markets and Prices”, in Journal of the 
American Economic Association (June 1962), p. 447. 

71. Labys and Granger, Speculation, Hedging and Commodity Price Forecasts (1970), p. 34. 

72. Id. at 113. 
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As shown, supra, pp. 1194-1200, even if a trader thinks that the 
futures price will ‘subsequently rise to a much higher level, the 
price he creates by purchasing futures contracts is a normal 
price only if he acts rationally, i.e., only if he buys as cheaply as 
he can. 


When a trader intentionally raises (or lowers) a futures price 
to an abnormal level on a particular date several months before the 
delivery date of the future, if the mere fact that the futures price 
later moved even higher (or lower) than the price artificially 
caused by the trader on that particular date were regarded as 
proof that the price was not artificially high (or low) on the prior 
date, the opportunities for manipulation, without punishment, 
would be legion. A graph of futures prices generally looks like 
an ocean wave, rising and falling, sometimes trending upwards, 
sometimes downwards. On any particular date four or five months 
from the delivery date, it would be quite normal to expect the price 
on some subsequent dates to be higher than that price and on other 
subsequent dates to be lower than that price (see, e.g., the charts 
in the Chicago Mercantile Exchange Yearbook, Comp. Ex. 20, 
pp. 10, 18, 94, 103 and 108). Hence a doctrine that would give 
validity to an artificially created price merely because the price 
later rose higher (or fell lower) than the level of the artificially 
created price would make it usually, or at least frequently, im- 
possible to prove that any price four or five months from the 
delivery date was artificially high (or low). 


As the November shell egg futures situation actually developed 
in November 1968, the November futures traded during November 
from a low of 37.50 cents to a high of 40.45 cents, i.e., at no time 
did the futures price reach 41.85 cents during the month of 
November. In other words, the respondent’s forecast was ulti- 
mately proven to be wrong. But that is, of course, totally irrelevant 
in this case. The normality, or abnormality, of the November shell 
egg futures price on June 25 must be judged by the supply and 
demand conditions on June 25 on the Exchange reflected in the 
price that would have been created on June 25 solely by buyers 
trying to buy as cheaply as possible and sellers trying to sell as 
high as possible. 


At the conclusion of this section of the present decision, it is 
important to note that this case involves a future several months 
away from the delivery month. The expressions in this decision 
are to be regarded as relating only to such a situation! 
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Several months from the delivery month, the supply and demand 
conditions that will later prevail in the delivery month for the 
actual commodity are not known. In such a situation, the best 
proof of a normal futures price is the price arrived at by the free 
forces of supply and demand on the Exchange (the buyers and the 
sellers) acting rationally, i.e., the buyers trying to buy as cheaply 
as they can and the sellers trying to sell as high as they can. The 
speculators in such transactions are trading on the basis of their 
opinions as to the supply and demand conditions that will later 
prevail for the actual commodity. 


If the forces of supply and demand on the Exchange are not free, 
e.g., because of a corner or some other technical condition that 
causes the traders to be concerned with the technical supply and 
demand conditions on the Exchange rather than with their best 
estimate of the supply and demand conditions that will later 
develop for the actual commodity, then their trading will not 
produce a normal price. In Great Western Food Distributors v. 
Brannan, 201 F.2d 476, 478 (C. A. 7), certiorari denied, 345 U.S. 
997, the Court refers to the “‘creation of an artificial demand” in 
the case of a corner, and an artificial demand will, of course, 
create an artificial price.™ 


During the delivery month, in the absence of a corner or some 
other technical condition, the supply and demand conditions for 
the actual commodity should control the traders’ actions (see, 
infra, pp. 1218-19), and, therefore, the price that would be caused 
by the free forces of supply and demand for the actual commodity 
would, ordinarily, at least, be the best proof of what the normal 
price on the Exchange should be. 


In In re Volkart Brothers, Inc., et al., 20 Agriculture Decisions 
306, 334, reversed, Volkart Brothers v. Freeman, 311 F.2d 52 (C. 
A. 5), the Judicial Officer said: 


The intimation by intervenor New York Cotton Exchange 
that supply and demand for futures contracts as distinguish- 
ed from actual cotton should be considered legitimate price- 
making factors for futures prices is patently lacking in 
merit. Such a_ position would justify as valid corners, 
“squeezes” and all kinds of manipulation up and down. 


73. Any type of artificial demand (or supply) will create an artificial price. For ex- 
ample, an artificial demand created by a series of rapid and successive bids made on an 
ascending scale (or offers made on a descending scale) with the intent and for the purpose 


of raising (or lowering) the price would create an artificial price. 
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That statement was made with respect to (1) the delivery 
month of the future and (2) an alleged corner. The present 
decision is not intended to be inconsistent with that expression 
made in a totally different context. The views set forth in this 
section as to a normal price apply only when the traders on the 
Exchange are acting normally and are not trying to distort prices 
in any manner. 


II 


Although no further proof is needed that the respondent caused 
the closing price of the November shell egg future to be arti- 
ficially high on June 25, other convincing proof is present in this 
case. 


Under normal conditions, there is a discernible price relation- 
ship, several months prior to the delivery months, between the 
October, November and December shell egg futures (see Findings 
22-23, supra, p. 1172). Mr. Charles E. Robinson, Director, Com- 
pliance Division, Commodity Exchange Authority, an expert in 
the field of economics and futures trading (Tr. 16-25), testified 
(Tr. 30): 


The futures prices reflects the current expectancy of 
traders in the market as to the value of the commodity dur- 
ing the delivery months, which will be some months hence. 


So that people are looking now at what they expect to be 
the situation, supply and demand situation, four or five 
months hence. Absence some unusual occurrence, I can’t 
think offhand—you wouldn’t find any market changes with- 
in seconds or minutes in these relationships. These people, 
I guess, change over periods of time so that these relation- 
ships tend to—well, there will be some individuals in them, 
they tend to be steady, They will widen out or they will close 
in, but from one date to the next, you don’t expect to see any 
change in relationship to or among succeeding futures in the 
absence of some remarkable bit of news. (See, also, Tr. 364, 
376-379, 813-814). 


In this case, the respondent’s trading caused the spread rela- 
tionships between the October and November futures and be- 
tween the November and December futures to be completely out 


74. Words of an opinion “are to be read in the light of the facts of the case under 
discussion. * * * General expressions transposed to other facts are often misleading.”” Armour 
@ Co. v. Wantock, 323 U.S. 126, 138. 
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of line on June 25. This is apparent at a glance from the chart 
on page 1173, supra. The November shell egg futures price is 
shown as the zero line and the December and October prices are 
shown relative to the November futures price (Tr. 206). It is ob- 
vious that on June 25 the normal spread relationship between the 
October and November futures prices and between the November 
and December futures prices was drastically altered. The drastic 
change was caused solely by the respondent’s activity in purchas- 
ing the board and bidding for the additional contract at 41.85 
(Tr. 213-226, 259, 318, 324, 326, 341-346, 374-382, 617-623, 657, 
661). 


The October shell egg future opened on June 25 at 37.85 and 
varied only slightly that day, closing at 38.10-25; it opened on 
June 26 at about the same price, 38.20. The December shell egg 
future opened on June 25 at 39.50, closed at 39.50 (bid), and 
opened on June 26 at 39.50, or no change. The November shell 
egg future, on the other hand, rose the full two cents permitted 
by the Exchange rules on June 25, from 39.85 to 41.85, and then 
opened 135 points lower on June 26 at 40.50 (Comp. Ex. 20, 
pp. 16, 20, 23). 


Mr. Charles E. Robinson, Director, Compliance Division, Com- 
modity Exchange Authority, concluded that the price caused by 
the respondent on June 25 was artificial and manipulated in view 
of the abrupt change in price and the price relationships on June 
25 between the October, November, and December price spreads 
(Tr. 213-226, 259, 318, 324, 341-346, 374-382). 


It was significant to Mr. Robinson that the abrupt change in 
price was unsustained the following day, and that this situation 
occurred about four or five months before the delivery months 
(Tr. 214, 225-226, 324). The velocity of the price change on June 
25 was also significant to Mr. Robinson (Tr. 259, 346, 374-375). 


Mr. Robinson testified (Tr. 214-215) : 


I reached by conclusion that the price was [a] manip- 
ulated price by an abrupt change in price and price relation- 
ships on June 25th, which was an unsustained change. * * * 
[A]t the close of trading on June 25th, there was a very 
drastic change in the relationship among the futures in the 
November, December, and October futures * * * [and] the 
next day a large part of this abrupt change was erased. Now, 
we know from Exhibit No. 5, that this abrupt change hap- 
pened in a matter of seconds, so we have in a situation such 
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as here some 4 or 5 months before the delivery months, [an] 
abrupt change in the price, an abrupt change in price re- 
lationship, and unsustained. This happens in a few sec- 
onds. These are indicating a price manipulation. We have by 
that the intent to cause by an individual like Mr. Henner, 


who bought a Board and bid the limit up at the last second 
of trade on June 25th, that it is obviously a manipulation. 


* * * Mr. Henner had * * * long positions in November 
and December futures. These positions and in relation to the 
open interest or open contracts at that time was substantial. 
He bought at the close of trading where the market price or 


the price [at] which he bought would be disseminated all 
through the country. 


You might also note from Exhibit 10, that on the previous 


day, he bought [at] 39.75 and 40 cents. This was on the close 
on the previous day. He bought [at] 39.75, three of them, and 
one at 40 cents, the prices the previous day. 


So, on two days running, he made purchases on a [close] 
of trading at the time when the prices would receive the 
widest possible dissemination throughout the country so that 
if you just look at Exhibit 5, and if Mr. Henner hadn’t 
bought the Board, what happened is shown in Exhibit 11, the 
drastic, abrupt change in the price relationships would not 
have come about. So that all things together, I see no other 
explanation of what happened other than what I have just 
given you. 


Mr. Robinson pointed out that “In markets such as we have 
here, you will have fluctuations between futures from day to 
day, but you don’t have abnormal fluctuation in price relation- 
ships which is completely erased, such as you have on June 25. 
This is a very unusual situation” (Tr. 341-342). 


The chart which appears on page 1173, supra, prepared under 
Mr. Robinson’s direction (Tr. 206), shows the October-Novem- 
ber and November-December spreads only for the months of June 
and July 1968. But Mr. Robinson also examined the October, 
November, and December price spreads through October of 1968, 
and he examined the similar spreads for the months of June and 
July in 1966 and 1967. He found no similar price action such as 
occurred on June 25, 1968 (Tr. 374-375). 
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Mr. Robinson could recall of no other situation that had ever 
occurred such as in this case where the particular shell egg 
future advanced during one day to the price limit with no sub- 
stantial advance in the other shell egg futures, and the price ad- 
vance occurring approximately four to six months prior to the 
delivery month, with the change in the spread erased on the next 
business day (Tr. 375). Mr. Robinson testified (Tr. 376-379) : 


Q. I’m not talking about the situation where you are in 
the delivery month in a future. I understand that there 
can be violent price changes in a delivery month. But 
I’m talking about the situation such as we have here, 
where we are looking at the various prices on June 25 
of the November, October, September and December 
futures. You understand that, sir? 


A. Yes, the price—there is a price relationship. It changes 
over periods of time, but at any given time there’s a 
relationship. 


I mentioned there is a spread board on the exchange. 
I think I also testified that on June 25 there were 19 
contracts of November eggs executed at a price dif- 
ference. I believe it was 200 points over the October 
future. This is the type of trade which helps to main- 
tain these spread differences, and while they change, 
they tend to change gradually. 


Q. Now, Mr. Robinson, in laymen’s terms, why should 
there be some price relationship between these futures 


ive that I mentioned on this particular day; that is, June 
to 25? Just tell us in ordinary terms why there should 
yn- be some relationship there? 

25. 


A. Well, the people who are trading in the market are try- 


ing to figure out what’s going to happen some months 
jer hence. 


sal As news is assimilated in the market, it affects their 
c thinking. But absent some startling news, it affects 
68. their thinking over a period of time. So these relation- 

7 ships change from day to day, but they don’t change 
200 points in one day, or 150 points in one day. You 
have to have something unusual, something out of the 
ordinary in order to have a sharp change in people’s 


ind 
as 
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thinking, if that’s what is causing the change in rela- 
tionships. 


. In other words, Mr. Robinson, the eggs which you buy 


on December future are to be delivered in December; 
is that correct? 


. That is correct. 


. Eggs which you buy on the November future are to be 


delivered in November? 


. That is correct. 


. And so on through the other futures, namely October, 


September and August; is that correct? 


. Right. 


. Now, you are saying, sir, that because of the closeness 


in time in which the eggs are to be delivered, there 
should be some price relationship? 


. Yes, because people see what they expect to happen be- 


tween now and October, November and December. And 
when their idea as to what—if some change in Novem- 
ber comes about, it will also affect their ideas of Octo- 
ber and December. So that basic conditions which af- 
fect their ideas about one future tend to also affect 
their ideas about other futures. Not to the same extent 
in all types, but it does when you are well ahead of the 
delivery month. 


. And would it be your opinion when you are well ahead 


of the delivery month, that while there may be some 
different considerations as to why a trader or traders 
would consider one future more valuable than another 
future, that there will be no violent changes in the 
price relationships of the various futures unless some- 
thing startling happens such as news about a shortage 
or news about an unusual anticipated consumption of 
the commodity; is that correct? 


. I would not expect a violent change absent something 


unusual, some unusual news. 


By violent change, I mean a change such as we have 
here and when you have a change which is unsustained, 


DAVID G. HENNER 1213 
Cite as 30 A.D. 1151 


there’s no logical explanation for that other than what 
we have in this case, a manipulation. 


The respondent’s economic expert, Mr. Belveal, admitted that 
on June 25, 1968, “there was a distortion in the price of Novem- 
ber 1968 futures” and that the distortion was caused “partly” by 
the respondent’s purchases and partly by the “lack of sellers” 
(Tr. 1068). Mr. Belveal admitted that there was no news of any 
kind on June 25 (except for the respondent’s activities) to ac- 
count for the November futures price increasing drastically with 
respect to the December and October futures prices. Specifically, 
he testified (Tr. 1071): 


Q. Was there any news given about that time which could 
possibly account for that drastic change? 


A. There certainly was. And without intending to be 
facetious, it was the only kind of news the market will 
listen to; namely, the news was that somebody wanted 
to buy the board and bid 41.85 for a bunch of contracts. 
This is the only communications the market under- 
stands. 


Q. What you are saying is that the reason for the change 
that you have mentioned is the fact that this gentleman 
bid the price up. Isn’t that what you are saying? 


> 


. I know of no other basis to approach it on. 


Q. Can you think of any change that occurred along about 
this time and the basic supply and demand factors that 
would have accounted for the change in price in ques- 
tion? 


A. No, because the case for price movement had pre- 
existed the 25th of June for a good long time in terms 
of its fundamentals. * * * 


Mr. Charles E. Robinson, Director, Compliance Division, Com- 
modity Exchange Authority, also testified that there was no 
market information on June 25 that would justify the change in 
price that occurred (Tr. 320). 


The respondent argues in his brief, pp. 70-71, that: 


It is equally untrue, contrary to the views of Mr. Robinson 
(rec. 379), that substantial market price fluctuation must 
be attributable in each instance to unusual news. It is ap- 
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parent that a re-appraisal of conflicting interpretations of 
existing information and data that cannot or reasonably 
should not be ignored is truly at the heart of professional 
trading and speculation. 


Although a change in market price generally results from 
additional market information available to traders,” at times 
there is no news to explain a change.**® However, Mr. Robinson 
was not referring merely to a price fluctuation in the November 
future in the absence of unusual news—he was referring also to 
a substantial change in the relationship between the October, 
November, and December futures in the absence of any news to 
account for such change (Tr. 376-379). 


Moreover, in this case there was admittedly no re-appraisal of 
existing information on June 25. The respondent admits that he 
held the opinion “since April” of 1968 that the November future 
would rise to 50 cents (Tr. 941). Since the respondent was the 
only person who bid the price up on June 25, the price rise on 
June 25 was admittedly not based on any re-appraisal of existing 
information. 


The analysis of the chart on page 1173, swpra, relating to the 
October-November and November-December price spreads by the 
respondent’s expert witness, Mr. Belveal, is obfuscated by his 
continuous references (Tr. 1041-1049) to the relationship be- 
tween spreads of a relatively non-perishable, stored commodity, 
such as wheat, where you would normally expect each future to be 
higher than the prior one “based on the carrying charge theory” 
(Tr. 1043). Mr. Belveal admitted that the carrying charge theory 
has no relevancy to future prices in eggs, where the supply is 
continuous and storage is not a significant factor (Tr. 1042, 
1044-1045). 


When Mr. Belveal did confine his remarks to the question of a 
perishable commodity, he expressed the view (Tr. 1045) that 
the — 


spread relationships in a perishable commodity, a _ non- 
storable commodity to all extents and purposes, are based on 


75. See Belveal, Commodity Speculation with Profits in Mind (1967), p. 28 (quoted supra, 
p. 68); Thomsen, Agricultural Prices (1936), p. 282 (quoted supra, p. 68); Working, “Tests 
of a Theory Concerning Floor Trading on Commodity Exchanges”, in Food Research Institute 
Studies (Supp. to Vol. VII, 1967), p. 14; Teweles, Harlow, and Stone, The Commodity Futures 
Trading Guide (1969), p. 115. 

76. Hoffman, Future Trading Upon Organized Commodity Markets in the United States 
(1932), pp. 337-338. 
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what the trade thinks the various contracts are worth over 
the time continuum over which you are plotting these things. 
And to say that it is only proper for one futures price to fol- 
low another futures price up or down, to say that only con- 
vergence is reasonable behavior on the part of the two 
futures prices, or with respect to cash prices and any futures 
price, to say that any divergent behavior is indicative of 
wrongdoing on the part of somebody in the marketplace 
while it may be, the case is so tenuous as concerned a non- 
storable product in a thinly traded, not very liquid market, 
that I can’t imagine how anyone who knows anything about 
markets could conceivably endorse it. 


However, Mr. Belveal misses the point. The chart is evidence 
of an abnormal price on June 25 because of the suddenness or 
velocity of the change in the spreads on June 25, which was 
eliminated the next day, the extent of the change (about 150 
points) the fact that this occurred four or five months from 
the delivery months in the absence of any significant news on 
or about June 25 of expected economic conditions that would 
account for such a change, and the facts that are known as to 
the respondent’s activities on June 25 (Tr. 30, 213-226, 259, 318, 
324, 341-346, 364-365, 374-382, 617, 620, 657, 661). 


Mr. Belveal was, of course, correct when he said that he could 
not determine by looking at a chart alone whether there had been 
price manipulation (Tr. 1025-1033). Each chart must be con- 
sidered in the light of all the relevant circumstances in the case. 


Mr. Irving Manaster, a member of the Exchange since 1941, 
who traded in shell egg futures in June 1968, testified that he did 
not believe that the market warranted the respondent’s bid of 
41.85 and that his bid threw the spreads between November and 
other egg futures “completely out of line” (Tr. 471-472, 1078). 
Mr. Manaster testified that the price of 41.85 was “all out of 
proportion” (Tr. 487). 


Mr. Raymond L. Elster, Jr., a member of the Exchange and a 
floor broker for 15 years, testified that the market for November 
futures closed out of line on June 25, as far as the spreads be- 
tween other futures were concerned, and that he bought at 40.50 
on June 26 because the market was back in line (Tr. 609-619). 
Mr. Elster did not testify that the price of 41.85 was out of line 
as far as the potential was that eggs ultimately might reach in 
November (Tr. 616-623)—only that 41.85 was out of line with 
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the other futures on June 25 (Tr. 609-619). However, as shown 
supra, pp. 1200-05, it is not important for the purpose of deter- 
mining the normal price on June 25 to consider what price might 
later develop closer to the delivery month. 


Mr. Arthur J. Parz, a member of the Exchange and a floor 
broker for 15 years, testified that for the November future dur- 
ing the month of June to go up 150 points more than the October 
price is “out of proportion completely” (Tr. 661). Mr. Parz ad- 
mitted on cross-examination that he did not know whether the 
“price of 41.85 was or was not realistic to the actual market con- 
ditions relative to November eggs at the time they were to be 
delivered in November” (Tr. 661), but that does not detract from 
his view that on June 25 the respondent put the November future 
out of line with the other futures (Tr. 657-665). 


In other words, neither Mr. Parz nor Mr. Elster knew on June 
25 whether the supply and demand conditions that would ulti- 
mately develop in November would justify a price in November 
as high as 41.85, or higher, but both witnesses knew that the 
respondent caused the spreads to be completely out of proportion 
on June 25, which is a recognized method of determining whether 
the price was abnormal on June 25. 


The abnormality of the October-November and November- 
December price spreads is, considering all of the facts in the case, 
clear evidence that the closing price of November shell egg fu- 
tures was artificially high, or manipulated, on June 25. A squeeze 
or corner is one of the methods of manipulating a futures market, 
infra, pp. 1223-33, and it has been recognized that “the effect of 
the squeeze or corner upon prices” should be looked for “in 
spreads between current-delivery and later-maturing options”™ 
and, also, that the existence of an abnormal price spread “affords 
a test of the existence of a corner.’’”® 


In a situation involving a corner or a squeeze occurring at 
the end of the wheat season, a recognized futures trading au- 
thority (see Tr. 1019) stated that: “Because the culmination of 
the squeeze occurred when the price tendency of wheat in other 
markets and in other Chicago futures was downward, the squeeze 


11. Report of the Federal Trade Commission on the Grain Trade (1926), Vol. VII, p. 248. 
78. Id. at 245; see, also id. at 77. 
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did not manifest itself in the rising prices usual in such instances; 
its price effects are clearly discernible only in price spreads.” 


In the case of Great Western Food Distributors v. Brannan, 
201 F.2d 476, 482-483 (C. A. 7), certiorari denied, 345 U.S. 997, 
the Court upheld the finding of a manipulated price largely on 
the basis of the abnormal spread in 1947 between the price of 
December and January egg futures. There is, however, a vital dis- 
tinction between the factual situation involved in the Great 
Western case and the present facts. The Court said in the Great 
Western case that “before we can conclude that the 1947 spread 
was abnormal, it must be established that the 1932-1948 average 
was ‘normal’” (201 F.2d at 482). However, we do not have in 
this case the same type of problem, in this respect, as was in- 
volved in the Great Western case. 


In the Great Western case, the Government relied, inter alia, 
on the fact that the average December-January spread at the 
close of trading in the December future during the years 1932- 
1948 (excluding 1944-1945) was 1.85 cents per dozen, and in 
December 1947—at issue in the case—the spread was 5.94 cents 
per dozen (201 F.2d at 482). But the petitioners in the Great 
Western case contended, inter alia, that the average spread from 
1944 through 1948 was approximately 3.6 cents per dozen as com- 
pared to 5.94 cents per dozen in December 1947, and that during 
the years 1944 and 1945, the spread was in excess of six cents 
(201 F.2d at 482-483). In view of the conflicting contentions 
based on a conflict in the testimony of expert witnesses as to the 
appropriate average to be compared with 1947, it was of course, 
necessary for the Court to determine that the average relied on 
by the Government was the normal or appropriate average with 
which to compare the 1947 spread. 


In the case at bar, however, the complainant is not relying on 
the average spread for any years. In fact, there is no contention 
here that the October-November or November-December spreads 
should not exceed a certain amount of money, eé.g., two, three, or 
four cents per dozen. The difference in economic theory in the 
present case from that in the Great Western case is due pri- 


79. Working, ‘“‘Price Relations Between July and September Wheat Futures at Chicago 
Since 1885" (in Wheat Studies of the Food Research Institute, Stanford University, Vol. IX, 
No. 6, March 1933, p. 211); see, also, Working, “Price Relations Between May and New- 
Crop Wheat Futures in Chicago Since 1885” (in Wheat Studies of the Food Research In- 
stitute, Stanford University, Vol. X, No. 5, February 1934, p. 184). 
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marily to the marked change in the pattern of egg production 
since 1947.%° 


The evidence in the present case shows, clearly, that under 
present conditions of egg production, four or five months from 
the delivery month, there is a discernible price relationship be- 
tween the spreads which does not change drastically by 150 points 
on a single day in the absence of economic news affecting one of 
the futures, swpra, pp. 1208-14. Hence the drastic change in the 
spreads on June 25 is, in the light of all the facts, strong proof 
of manipulation. The fact that the spreads were back in line the 
next day after the respondent’s purchases is further evidence 
that the respondent created an abnormal closing price on June 
25, supra, pp. 1209-13.*! 


In the Great Western case, supra, the Government analyzed the 
December egg futures price (at that time the December future 
was a refrigerator egg contract—but in 1968 the November fu- 
ture was a fresh egg contract) with the supply and demand 
conditions for actual refrigerator eggs in December. This is be- 
cause the manipulation occurred during the delivery month 
(December) when the cash and futures prices are almost identi- 
cal inasmuch as a person can sell a future and promptly deliver 
the cash commodity (Tr. 379-382%2). Close to, or in, the delivery 
month, the supply and demand conditions for cash (actual) eggs 
would (in the absence of manipulation) have the same effect on 
the traders on the Exchange as on the dealers in cash eggs (Tr. 27, 


80. “‘The seasonal variation in egg prices has been decreasing * * * because the seasonal 
variation in egg production has been decreasing. * * * In 1948, egg production in the peak 
month of April was * * * about twice as great as it was in the low month of November. 
* * * By 1956, it was only 33 percent greater.’’ Shepherd, Marketing Farm Products (4th 
ed. 1962, p. 422). By 1968, production in the peak month of March was only 13 percent 
greater than the low month of September (computed from Comp. Ex. 20, p. 41). The change 
in the pattern of egg production prompted the Commodity Exchange Commission in 1969 to 
revise the speculative limits on shell egg futures, increasing the 75-contract limit applicable 
to November futures that had been in effect on June 25, 1968, to 150 contracts. 34 F.R. 6777. 
See the explanation as to the changed economic conditions in the Notice of Proposed Rule 
Making, 34 F.R. 624. Also, since the Great Western case involved the delivery month and the 
present case involves a future four or five months from the delivery month, the economic 
situations are distinguishable. 

81. For the reasons just given, supra, pp. 1217-18, the complainant’s evidence of price ma- 
nipulation is not weakened by the fact that Mr. Robinson had made no study to determine 
“the way in which historically December eggs moved relative to November eggs” (Tr. 339) or 
to determine which month historically ends up higher than the others (Tr. 308). The impor- 
tant “historical” fact is that there is normally a discernible relationship between the futures 
which is not distorted by 150 points on one day (and back to normal the next day) four or 
five months from the delivery month in the absence of any economic news to account for the 
sudden change. 

82. See, also, Belveal, Commodity Speculation with Profits in Mind (1967), p. 28. Slight 
differences between the futures price and the cash price during the delivery month result from 
such factors as differences in delivery terms, grade differences, and geographical location. 
Ehrich, ‘“‘The Role of Market Prices,” in Futures in Livestock (1970), p. 85. 
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379-380, 1049). Hence evidence as to the supply and demand 
conditions for actual refrigerator eggs was relevant in the Great 
Western case.** 


In the present case, however, it is not appropriate to consider 
the relationship between the cash egg prices (i.e., actual egg 
prices) and the November shell egg futures prices because where 
the futures are four or five months prior to the maturing month, 
the relationship between the cash prices and the futures prices 
is not significant (Tr. 26). The November futures price, on June 
25, reflects the traders’ opinion as to what the supply and demand 
conditions for cash (actual) eggs will be four or five months 
later (Tr. 329-335). 


Albeit irrelevant, the supply and demand conditions for large 
cash eggs in Chicago, which is the size deliverable at par on the 
futures contracts (Comp. Ex. 20, p. 5), resulted in a steady price 
from June 21 through June 28 of 30 cents per dozen (Comp. Ex. 
20, p. 31). Hence even if it were relevant, the supply and demand 
conditions for actual eggs in June would afford no basis for ex- 
plaining the sudden rise in the futures price on June 25. 


As explained supra, pp. 1195-1200, the relevant supply and de- 
mand conditions for a future several months away from the deliv- 
ery month are the supply and demand on the Exchange (i.e., buy- 
ers and sellers). When the buyers try to buy as cheaply as they 
can and the sellers try to sell as high as they can, this produces a 
normal price on the Exchange based on the traders’ judgment as 
to what the supply and demand conditions for eggs will be in the 
delivery month. 


III 


An additional circumstance indicating that the closing price 
of November futures was abnormal on June 25 is that the price 
range between the highest and lowest figure in the closing price 
was 165 points. The closing price was 40.20-41.85 solely because 
of the respondent’s action during the one-minute closing period. 
Usually, the price change in shell egg futures during the closing 
period does not exceed 20 points, and very rarely does it exceed 
40 points (see Finding 19, swpra, pp. 1169-70) .** This is another 
way of saying that traders do not usually bid the price up (or 


83. The Court held that the Government’s evidence, in this respect, was insufficient (201 
F.2d at 482), but the Court held that other evidence demonstrated price abnormality. 
84. The figures in Finding 19 are computed from Comp. Ex. 20, pp. 11-25. 








1220 COMMODITY EXCHANGE ACT 
Cite as 30 A.D. 1151 


lower it) more than 20 points during the closing period, and very 
rarely do they bid the price up more than 40 points during the 
closing period. 


During the entire life of trading in September, October, 
November and December shell egg futures in 1968, 786 closing 
prices were reported. The price range of the closing prices ex- 
ceeded 40 points on only five of the 786 closing prices, and those 
price ranges were one at 45 points; one at 50 points; one at 55 
points; one at 90 points, and one at 165 points. The 165-point 
range was the one involved in this case. This is a further circum- 
stance, when viewed in the light of the entire factual situation, 
showing the abnormality of the closing price caused by the 
respondent on June 25. 


This also demonstrates how unusual it was for the respondent 
to wait until the last few seconds of trading and then buy the 
board when the highest-priced offer was 110 points more than 
the lowest-priced offer. To then jump the price another 55 points 
for one additional contract demonstrates clearly that the respond- 
ent was intentionally raising the closing price the maximum 
amount permitted by the Exchange rules. If it had not been for 
his intent to raise the price, he would have bought one or more 
contracts at 40.20 or 40.30 early enough to stimulate additional 
offerings at, or about, those prices. 


Considering the facts that the respondent intentionally traded 
in a manner to cause the closing November shell egg futures price 
to be 41.85 on June 25, and the facts as to the drastic distortion 
of the October-November and November-December price spreads 
on June 25 without any economic news to account for the dis- 
tortion, and the unusual 165-point range in the closing price, it 
is concluded that the closing November shell egg futures price on 
June 25 was an artificial or distorted price not caused by the 
normal forces of supply and demand on the Exchange. 


D. Summary Of Pivotal Facts And Conclusions As To The 
Purpose And Effect Of The Respondent’s Trading Activities 


In determining inferences to be drawn from facts, each fact is 
not be considered in isolation, but the entirety or totality of the 
factual situation must be considered. United States v. Patten, 226 
U.S. 525, 544; American Tobacco Co. v. United States, 147 F.2d 
93, 106-107 (C. A. 6), affirmed, 328 U.S. 781; Carlson v. United 
States, 187 F.2d 366, 371-372 (C. A. 10), certiorari denied, 341 
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“y U.S. 940; Bond Crown & Cork Co. v. Federal Trade Commission, 
1e 176 F.2d 974, 979 (C. A. 4) ; United States v. Armour & Co., 137 
F.2d 269, 270 (C. A. 10). 


r, In this case, the following are the principal items to be con- 
ng sidered as a whole: 
X- 


— The respondent had a long position of 59 contracts in 


se November shell egg futures at the close of trading on 
“ June 24 and would profit by a sustained price advance; 
m- — The respondent bought only four November futures on 
n, June 24 when the prices were much lower than 41.85; and 
he the four contracts were bought at the close of trading 
which was reflected in the June 24 closing price; 
nt — The closing price is the most significant price followed by 
he futures traders; 
an — The respondent waited until the last few seconds of trad- 
its ing on June 25 to buy nine November futures instead 
id- of buying some of the 42 contracts sold earlier in the day 
oe between 39.65 and 40.30; 
»re — The respondent bought the board in the last few seconds 
nal of trading consisting of eight contracts priced from 40.20 
to 41.30 and then bid the limit up, 41.85, for one more 

Jed contract just as the final bell ended trading for the day; 
‘ice — The price of 41.85 was 165 points higher than the re- 
ion spondent had just paid for the cheapest contract on the 
ads board (40.20) and 55 points higher than the most ex- 
lis- pensive contract that the respondent had just purchased 
» (41.30) ; 
On — The respondent did not ordinarily place bids for futures 
the contracts; 

— The respondent claims he bought the board and bid the 
The limit up because he thought the November futures would 
ties go to 50 cents, or higher, but when he transferred the 
t is three highest priced contracts to Mr. Hoekstra after the 
the close of trading on June 25, he did not replace them on 
226 June 26 or 27 at much lower prices; and he bid for only 
2d one contract at 41.85 when the trading limits would have 
ited permitted him to bid for seven more; 


341 
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— The October and December futures prices did not advance 
significantly on June 25; 


— The spreads between the prices of October and November 
futures and between November and December futures 
were drastically out of line (by about 150 points) on 
June 25; they were back in line the next day; 


— In the absence of significant news affecting one particular 
future, the relationship between October, November, and 
December futures does not normally change substantially 
on a day several months before the delivery months; 


— There was no significant news on or about June 25 as to 
expected supply and demand conditions for eggs in Oc- 
tober, November or December that had any effect on the 
futures prices on June 25; 


— The November future opened on June 26 at 40.50, down 
135 points from the respondent’s bid the prior day; 


— The closing price for shell egg futures is normally either 
a single price, or if there is a range, the range is usually 
small (not over 20 points). On June 25 the range was 
165 points, much higher than on any other trading day in 
1968. 


The respondent testified that he did not intend to manipulate 
the November shell egg futures price and that his trading on 
June 25 was merely to increase his long position “nine more con- 
tracts” (Tr. 873-874), but “[o]bjective circumstances are the 
chief criteria used by the courts and the [Securities and Ex- 
change] Commission in establishing manipulative intent and fre- 
quently are accorded greater probative value than testimony by 
the offenders of a ‘normal business purpose’.” 99 U. of Pa. L. 
Rev. 651, 664 (“Manipulation of the Stock Markets Under the 
Securities Laws” (1951)). 


Here, as in R. J. Koeppe & Co. v. Securities & Exchange Com- 
mission, 95 F.2d 550, 552 (C. A. 7), the objective facts as to 
manipulative intent are more persuasive than the protestations 
of innocence by the respondent. See, also, Wright v. Securities & 
Exchange Commission, 112 F.2d 89, 92 (C. A. 2). “Behavior 
rather than words among men and women is most significant in 
ascertaining intent.” Speed v. Transamerica Corp., 99 F. Supp. 
808, 821 (D. Del.). 
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Persons “‘must be held to have intended the necessary and direct 
consequences of their acts and cannot be heard to say the con- 
trary” (United States v. Patten, 226 U.S. 525, 543; United States 
v. Masonite Corp., 316 U.S. 265, 275), and it is sufficient, for the 
purpose of manipulative intent, that the necessary consequence of 
their actions was an unlawful result. United States v. Griffith, 
334 U.S. 100, 105-106; United States v. Masonite Corp., 316 U.S. 
265, 275; Interstate Circuit v. United States, 306 U.S. 208, 226- 
227. A willful intent may be inferred from the conduct of a per- 
son. Graves v. United States, 191 F.2d 579, 582 (C. A. 10). A 
person’s intent to manipulate may be clearly ascertained by his 
conduct in his business transactions. See United States v. Patten, 
226 U.S. 525, 543; Allen v. United States, 164 U.S. 492, 496; 
United States v. Anderson, 101 F.2d 325, 330 (C. A. 7), certiorari 
denied, 307 U.S. 625; Dunlap v. United States, 70 F.2d 35, 37 (C. 
A. 7), certiorari denied, 292 U.S. 653; Crews v. United States, 
160 F.2d 746, 750 (C. A. 5); Stone v. United States, 113 F.2d 70, 
74-75 (C. A. 6) ; House v. United States, 78 F.2d 296, 301 (C. A. 
6), certiorari denied, 296 U.S. 608; Harris v. United States, 48 
F.2d 771, 781 (C. A. 9); United States v. Ford, 34 Fed. 26, 27 
(W.D.N.Car.). 


Considering the entirety or totality of the relevant factual situ- 
ation, the only reasonable inference that can be drawn is that the 
respondent intentionally traded on June 25 in a manner to cause 
the closing price of November shell egg futures to be artificially 
high. The respondent succeeded in creating such an artificially 
high closing price not responsive to the normal forces of supply 
and demand on the Exchange. 


Il. The Respondent Manipulated the Closing Price on the Ex- 
change of November Shell Egg Futures on June 25, 1968. 


The word “manipulate” is not defined in the Commodity Ex- 
change Act. In the absence of a definition, it is presumed that the 
word is used in its ordinary signification. Volkart Brothers, Inc. 
v. Freeman, 311 F.2d 52, 58 (C. A. 5). Accord: Miller v. Robert- 
son, 266 U.S. 243, 250; Old Colony R. Co. v. Commissioner, 284 
U.S. 552, 560; United States v. Stewart, 311 U.S. 60, 63; Jones v. 
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Liberty Glass Co., 332 U.S. 524, 531; Bruhn’s Freezer Meats v. 
U.S. Department of Agriculture, 488 F.2d 1332, 1838 (C. A. 8).% 


One of the best and most frequently cited definitions of manip- 
ulation on a commodity exchange was given by Mr. Arthur R. 
Marsh, a former President of the New York Cotton Exchange, 
in a hearing before a Congressional Sub-committee (Cotton 
Prices, Hearings Before a Sub-committee of the Committee on 
Agriculture and Forestry, U. S. Senate 70th Cong., 1st Sess., 
pursuant to S. Res. 142, at pp. 201-203 (1928) ). 


Mr. Marsh stated: 


Manipulation, Mr. Chairman, is any and every operation 
or transaction or practice, the purpose of which is not pri- 
marily to facilitate the movement of the commodity at prices 
freely responsive to the forces of supply and demand; but, on 
the contrary, is calculated to produce a price distortion of 
any kind in any market either in itself or in its relation to 
other markets. If a firm is engaged in manipulation it will be 
found using devices by which the prices of contracts for some 
one month in some one market may be higher than they 
would be if only the forces of supply and demand were 
operative; or using devices by means of which the price or 
prices of some month or months in a given market may be 
made lower than they would be if they were freely respon- 
sive to the forces of supply and demand. Any and every ope- 
ration, transaction, device, employed to produce those ad- 
normalities of price relationship in the futures markets, is 
manipulation. 


85. Although the term “manipulate” is not defined in the Commodity Exchange Act, the 
term is not so vague and indefinite that the statute is void. Bartlett Frazier Co. v. Hyde, 65 
F.2d 350, 354 (C. A. 7), certiorari denied, 290 U.S. 654. Congress was not required to define 
or specifically limit the methods by which unlawful manipulations might be accomplished, 
since any effort at definition might “result in some unexpected limitation.”’ Spies v. United 
States, 317 U.S. 492, 499; Robinson v. United States, 324 U.S. 282, 286; United States v. 
Petrillo, 332 U. S. 1, 5-8; Lichter v. United States, 334 U.S. 742, 785-787; Sproles v. Binford, 
286 U. S. 374; Boyce oMtor Lines, Inc. v. United States, 342 U. S. 337; Charles Hughes & Co. 
v. Securities and Exchange Comn., 139 F.2d 434, 486 (C. A. 2), certiorari denied, 321 U. S. 
786. 
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Mr. Marsh’s definition of manipulation is consistent with the 
common understanding of the term.** His definition was quoted 
in Volkart Brothers, Inc. v. Freeman, 311 F.2d 52, 58 (C. A. 5), 
where the Court stated: “As Mr. Marsh’s testimony indicates, 
there must be a purpose to create prices not responsive to the 
forces of supply and demand; the conduct must be ‘calculated to 
produce a price distortion.’” Similarly, in Great Western Food 
Distributors v. Brannan, 201 F.2d 476, 479 (C. A. 7), certiorari 
denied, 345 U.S. 997, the Court stated that the “intent of the 
parties during their trading is a determinative element of a pun- 
ishable” manipulation. 


The Judicial Officer has consistently held that “manipulation of 
prices occurs when a person or group causes prices to go up or 
down by means directed to either such end or prevents prices 
from going up or down by means directed to either such end.” 
In re Cargill, Inc., et al., 29 Agriculture Decisions 880, 912 
(1970), appeal pending. Accord: In re General Foods et al., 6 
Agriculture Decisions 288, 305 (1947), reversed, 170 F.2d 220 
(C. A. 7). See, also, infra, pp. 1235-38. 


Manipulation has been defined as— 


planned effort by an individual or group of individuals 
to make the market price of a security behave in some manner 
in which it would not behave if left to adjust itself to uncon- 
trolled or uninspired supply and demand.*? 
The objects of manipulation are: 


(1) To regularize a declining market; (2) To stabilize 
the open market price of a particular issue; (3) To force 
the price of a security upward; and (4) To force market 
prices down.** 


“The manipulator is a speculator who attempts to force con- 
ditions”.*” There are many different ways in which the futures 
price can be manipulated. 


86. See Campbell, “Trading in Futures Under the Commodity Exchange Act,” 26 Geo. 
Washington Law Rev. (1958), pp. 234-242; Dice and Eiteman, The Stock Market (3d ed. 
1952), p. 305; Frey, “Federal Regulation of the Over-the-Counter Securities Market,”’ 106 
U. Pa. L. Rev. (1957), p. 19; Irwin, ‘“‘The Nature of Risk Assumption in the Trading on 
Organized Exchanges,”’ in 27 Am. Econ. Rev. (1937), pp. 267-278; Jones and Lowe, ‘‘Manipu- 
lation,” The Security Markets (1935), pp. 444-445, 503-504; Report of the Federal Trade 
Commission on the Grain Trade (1926), Vol. VII, pp. 242-274; S. Rep. No. 212, 67th Cong., 
Ist Sess. (1921), p. 4; Emery, Speculation on the Stock and Produce Exchanges of the 
United States (1896), pp. 171-191; Clark and Clark, Principles of Marketing (3d ed. 1942), 
p. 537. 

87. Jones and Lowe, “Manipulation,” in The Security Markets (1935), p. 444. 

88. Id. at 445. 

89. Report of the Federal Trade Commission on the Grain Trade (1926), Vol. VII, p. 242, 
fn. 1. 
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Manipulation is the process of artificially causing the price 
of one or more securities to be above or below that which 
otherwise would result from the normal operation of supply 
and demand. The methods of manipulators are legion but 
certain patterns frequently emerge.” 


“Manipulation” is a vague term used in a wide and in- 
clusive manner, possessing varying shades of meaning, and 
almost always conveying the idea of blame-worthiness de- 
serving of censure. There is usually also an implication of 
artificiality and of skillful and ingenious management. In its 
most common use it has reference to a speculator, or to a 
group of speculators who buy or sell produce, in such a way 
as to give outsiders the impression that such buying or sell- 
ing is the result of natural forces. Hence the term includes 
excessive speculation, the spreading of false rumors, the 
working of syndicates to increase or depress prices, “wash 


> 66 


sales”, “matched orders’, and “corners”. *! 


The creating of false opinions is one of the chief means of 
manipulation.*” 


Manipulative devices, such as artificial corners, wash sales, 
spreading of false rumors, and the “bucketing” of orders 
are all illegal. 


In General Foods Corporation v. Brannan, 170 F.2d 220, 231 
(C. A. 7), the Court stated: 


We are favored with numerous definitions of the word 
“manipulation”. Perhaps as good as any is one of the defini- 
tions which appears in the government’s brief, wherein it is 
defined as “the creation of an artificial price by planned 
action, whether by one man or a group of men.” 


The source of that citation is given on pages 26 and 27 of the 
“Brief for Respondents” in the General Foods case (Nos. 9367, 
9368) as Irwin, “The Nature of Risk Assumption in the Trading 
on Organized Exchanges”, in Am. Econ. Rev. (June 1937), Vol. 


90. Frey, “Federal Regulation of the Over-the-Counter Securities Market,” 106 U. of Pa. 
L. Rev. (1957), p. 19. 

91. Smith, Organised Produce Markets (1922), pp. 109-110. 

92. Id. at 110. 

98. Teweles, Harlow, and Stone, The Commodity Futures Trading Guide, (1969), p. 9. 
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27, No. 2, pp. 267-268, and Irwin was quoting from Dice, The 
Stock Market (1926), p. 414.%* Mr. Irwin states in the article re- 
lied on by the Court that the manipulator causes prices “to be 
either higher or lower than they should be,” ® and he explains, 
after giving the definition adopted by the Court in General Foods: 


“* * * Manipulation always implies the use of special 
power and ingenious methods in handling the market... .” 
To this may be added the elements of secrecy and deception 
employed by the manipulator against the other traders actu- 
ally or potentially in the market, including the tactics em- 
ployed at times to attract outsiders into the market. Some 
of the main forms of manipulation are: (1) Corners, 
squeezes, etc.; (2) Bear raids, “shake-outs”’, and “gunning 
for stop-loss orders’; (3) Buying or selling in a manner 
calculated to produce the maximum effect upon prices, fre- 
quently in a concentrated fashion and in relatively large 
lots.*® 


The definition of “manipulation” by Mr. Irwin (adopted in 
General Foods), viz., the “creation” of an artificial price by plan- 
ned action, is sound only if one regards a price which is artificially 
held constant when it normally would have fallen as an artificially 
“created” price. That is, if the price of eggs on Monday is 40 
cents per dozen, and it would have fallen to 39 cents on Tuesday 
because of normal supply and demand conditions, if a person 
artificially causes the price on Tuesday to remain at 40 cents, e.¢., 
by artificially controlling the market by means of a corner, he 
has “created” an artificial price of 40 cents per dozen on Tuesday. 


94. In the second and third editions of The Stock Market (the first edition of which formed 
the basis of the definition of “manipulation” adopted by Mr. Irwin, and in turn, by the Court 
in the General Foods case, manipulation is explained in greater detail as follows (Dice and 
Eiteman, The Stock Market (3d ed. 1952), p. 305; (2d ed. 1941), p. 301): 

Frederick W. Jones defines manipulation as any activity by an individual or group of 
individuals designed “‘to make the market price of a security behave in some manner in 
which it would not behave if left to adjust itself to uncontrolled or uninspired supply 
and demand.” Manipulation may take place on the bear side as well as on the bull side. 
In either case the result is a price different than would come into being without the 
activities of the manipulator. Manipulation always implies the use of special powers and 
ingenious methods in handling the market for the stock manipulated. 

95. Irwin, “The Nature of Risk Assumption in the Trading on Organized Exchanges,” in 
Am. Econ. Rev. (June 1937), Vol. 27, No. 2, p. 275. 

96. Irwin, “The Nature of Risk Assumption in the Trading on Organized Exchanges,” in 
Am. Econ. Rev., Vol. XXVII, No. 2 (June 1937), pp. 268-269. The use of the phrase “special 
power” was clearly not intended to set forth “control of the market” as a requirement of 
“manipulation” because in the examples given of some of the “main forms of manipulation,” 
control of the market is an element of only the first category, i.e., corners and squeezes. 
Control of the market is completely non-existent in the other examples of manipulation 
referred to by Mr. Irwin (see, infra, pp. 1234-41). 
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If the normal price on Tuesday that would have been created by 
the normal forces of supply and. demand is 39 cents, the fact 
that the price on Monday was 40 cents does not negate the fact 
that the price of 40 cents on Tuesday was artificially created. 


Manipulation may cause the price to go up or down, or manipu- 
lation may apply a “brake” on the price movement which would 
have normally occurred, thereby causing the price to remain 
static or preventing the price from moving to the extent that it 
would normally have moved.” This latter type of manipulation is 
sometimes referred to as “stabilization.” “But in terms of market 
operations stabilization is but one form of manipulation. And 
market manipulation in its various manifestations is implicitly 
an artificial stimulus applied to (or at times a brake on) market 
prices, a force which distorts those prices, a factor which pre- 
vents the determination of those prices by free competition alone.” 
United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 223. Such 
“manipulation * * * undertaken purely for the purpose of ‘pro- 
tecting the market,’ probably occurs only at times of serious crises 
when large financial interests have too much at stake to permit 
the market to become completly demoralized.” 


In General Foods Corporation v. Brannan, 170 F.2d 220, 229- 
231 (C. A. 7), the Court held that stabilizing or pegging a normal 
price at its existing level is not manipulation, within the meaning 
of the Commodity Exchange Act, even though the price would 
have fallen if General Foods had not interfered with the natural 
forces of supply and demand. The Court distinguished the Socony- 
Vacuum case (170 F.2d at 230-231), discussed immediately above, 
on the grounds that: 


There, the parties were charged with a conspiracy under a 
statute which made it illegal per se to combine for the pur- 
pose of “raising, depressing, fixing, pegging, or stabilizing 
the price of a commodity.” * * * Moreover, the statute here 
makes no reference to stabilized or pegged prices but only to 
those which are manipulated. 


The fallacy of that distinction was stated in a law journal ar- 
ticle, as follows: 


The court offered as another basis of distinction the fact 
that the Socony-Vacuum case involved ‘a statute [the Sher- 


97. See the authorities cited in footnote 86, supra, p. 1225. 
98. Jones and Lowe, “Manipulation,” in The Security Markets (1935), p. 504. 
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man Act] which made it illegal per se to combine for the 
purpose of ‘raising, depressing, fixing, pegging, or stabiliz- 
ing the price of a commodity.’ ” 170 F.2d at 230. But there is 
no such provision in the Sherman Act, the relevant portion 
of which simply declares combinations in restraint of trade 
to be illegal. 26 Stat. 209 (1890), 15 U.S.C. § 1 (1946). This 
has been construed by the Supreme Court to make price fix- 
ing illegal per se. And in the Socony-Vacuum case price fix- 
ing is implicitly equated to manipulation, which is there held 
to include raising, depressing, fixing, pegging, or stabilizing 
prices. 310 U.S. at 224. The prohibition of these acts, attribu- 
ted by the court in the General Foods case to the Sherman 
Act, is actually quoted from the interpretation of that statute 
in the Socony-Vacuum opinion. Thus, in fact, the Socony- 
Vacuum case holds price stabilization to violate a much more 
general and ambiguous provision than the Commodity Ex- 
change Act prohibition of manipulation involved in the Gen- 
eral Foods case.*® 


The Court, in the General Foods case (170 F.2d at 230), also 
distinguished the Socony-Vacuuwm case on the ground that the 
Supreme Court— 


was dealing with a situation where the price sought to be 

stabilized was an artificial one created and produced by the 

acts of the conspirators. In contrast, the price sought to be 
| stabilized in the instant case was not, according to the find- 
J ings and conclusions of the Judicial Officer, an arbitrary 
price but was one resulting from natural forces. 


Again, as pointed out by the law journal article, this “distinc- 
tion overlooks the fact that any operation which interferes with 
market conditions will result in a manipulated, 7.e., artificial price, 
no matter how ‘natural’ the price may have been before the ope- 


99. Weiss, “Federal Regulation of Commodity Futures Trading,” 60 Yale L. J. (1951), 

p. 842. See, also, 97 U. Pa. L. Rev. (1949), pp. 572-574. Additional support for the position 

that “stabilization” is included within “manipulation” is found in the Securities Exchange 

Act of 1934. The federal regulation of commodity exchanges under the Commodity Exchange 

Act is comparable to the regulation of security exchanges under the Securities Exchange Act 

f- of 1934 (United States v. Grady, 225 F.2d 410, 411 (C. A. 7), certiorari denied, 350 U. S. 
896), and the Congress has expressly included in the Securities Exchange Act of 1934, under 
the heading of manipulation, the “pegging, fixing, or stabilizing’ of security prices in con- 
travention of administrative regulations. 15 U.S.C. § 78i(a) (6). See, also, Loss, Securities 
Regulation (2d ed. 1961), c. 10B, p. 1614, fn. 186. The House Committee Report on the bill 
which became the Securities Exchange Act of 1934 expressly refers to “pegging and stabiliz- 
ing operations” as ‘“‘manipulation.”” H. Rep. No. 1383, 73d Cong., 2d Sess. (1934), p. 10. The 
Securities and Exchange Commission has stated that it is “unanimous in recognizing that 
stabilizing is a form of manipulation.” Securities and Exchange Commission, Securities Ex- 
change Act of 1934 Release No. 2446 (March 18, 1940), p. 2. 
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ration.” 1° The Supreme Court in its opinion in the Socony- 
Vacuum case expressly stated that it is immaterial whether the 
manipulator raises the price or merely perpetuates an existing 
price, stating (310 U.S. at 221): 


Those who fixed reasonable prices today would perpetuate 
unreasonable prices tomorrow, since those prices would not 
be subject to * * * readjustment in light of changed condi- 
tions. 


* * * 


Even though the members of the price-fixing group ‘were 
in no position to control the market, to the extent that they 
raised, lowered, or stabilized prices they would be directly 
interfering with the free play of market forces (emphasis 
supplied). 


The Supreme Court concluded with the language originally 
quoted, in part, above (310 U.S. at 223): 


In this case, the result was to place a floor under the 
market—a floor which served the function of increasing the 
stability and firmness of market prices. That was repeatedly 
characterized in this case as stabilization. But in terms of 
market operations stabilization is but one form of manipula- 
tion. 


Hence the Supreme Court rejected this distinction relied on by 
the Court in the General Foods case. 

In the Brief of the New York Cotton Exchange, Intervener, 
filed in the administrative proceeding in the Volkart case, dis- 
cussed in the Appendix, infra, pp. 1264-91, it is stated, p. 68: 

While we must respect the court’s decision [in the General 


Foods case], we favor the Department’s view that the peg- 
ging of a price constitutes the creation of an artificial price 


and it seems to us that if a price were pegged by planned 
action it would constitute manipulation. 
Under the holding in the General Foods case, a full-blown 


corner or squeeze could be effectuated with impunity in certain 
factual situations. For example, in a period when prices would 


normally have fallen, if a normal price at the beginning of a 


100. 60 Yale L. J. at 842. 
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corner is stabilized at the same level throughout the corner, the 
cornerer could reap tremendous profits without violating the Act, 
according to the General Foods case. This is because corners or 
squeezes can be run in which the profit to the cornerer is not 
dependent upon a price rise (see, supra, pp. 1216-17). 


[S]queezes are at least occasionally so handled that their 
financial success does not depend on effecting a price increase. 
Because the character of corners and squeezes is not generally 
well understood, such cases of abnormal market influence have 
sometimes, perhaps often, gone unrecognized or been re- 
garded more lightly than they deserved by people not well 
versed in interpretation of the market. 


The indications are that successful corners or squeezes in 
wheat may have sometimes been “hedged”. For example, pur- 
chases of May wheat made as part of a plan for squeezing 
the market may be accompanied or shortly followed by sales 
of later deliveries, perhaps July. These sales of the later 
futures would not only provide an assured means of dispos- 
ing of such deliveries on May contracts as may have to be 
accepted, but leave the “‘squeezer” indifferent to the develop- 
ment of bearish price influences which may wholly offset the 
bullish effects of his operations in May wheat. With a corner 
or squeeze thus hedged, he need in nowise be concerned with 
the actual changes in price of May wheat, since his profits 
depend merely on his ability to force a widening of the 
spread between May and July wheat of which he can take 
advantage. Indeed he may welcome a tendency toward gen- 
’ eral wheat price decline as an aid in obscuring the effects of 
' his operation.’” 


The Report of the Federal Trade Commission on the Grain 
Trade (1926), Vol. VII, p. 77, states: 

It is of the essence of the situation that the spreader is 
not concerned as to whether the general trend of prices is up 
or down. He is concerned with the widening or narrowing of 
the “spread”, or the difference between two prices, and not 


n with an upward or downward tendency that affects both con- 
in tracts. 

ld 

a 


101. Working, ‘‘Price Relations Between May and New-Crop Wheat Futures in Chicago 
Since 1885,"" in Wheat Studies of the Food Research Institute (Stanford University, Vol. X, 
No. 5, February 1934), p. 184. 
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In short, the General Foods decision as to price stabilization 
is erroneous and should not be followed. 


No issue of stabilization is involved in the present case since 
the respondent raised the closing price of November futures about 
155 or 165 points. However, it is important to persons using the 
futures markets for the term “manipulate” to be properly under- 
stood, in all respects. 


The respondent relies in his brief, p. 63, on the statement in 
Volkart Brothers, Inc. v. Freeman, 311 F.2d 52, 58 (C. A. 5), 
that “[c]ertainly the term ‘manipulate’ means more than the 
charging of what some may consider to be unreasonably high 
prices.”” However, this was said in connection with an alleged 
squeeze in which the alleged manipulator had control of the shorts 
and would become a seller of contracts to the shorts only at a high 
price. It has no relevancy to a situation in which the person has 
no control of the market, is buying contracts from the shorts, and 
is voluntarily paying more than necessary in order to cause the 
price to be artificially high. 


The respondent argues that under the holding in Volkart 
Brothers, Inc. v. Freeman, 311 F.2d 52 (C. A. 5), there must be 
“control” of the relevant market in order for there to be manipu- 
lation. But the Court’s holding, in this respect, applies only to a 
corner or a squeeze, which was the type of alleged manipulation 
at issue in the case. 


The term “corner”, as applied to a futures market, “is simply 
an abbreviation of the more comprehensive expression of ‘corner- 
ing the shorts’.” !° “To corner is to secure such relative control 
of a commodity or security that its price can be manipulated.”'™ 
The shorts have contracted to deliver the cash commodity during 
a specified month, and if the cornerer acquires such control over 
the shorts trading in the futures market that he is able to and 
does compel the shorts to settle their contracts with him at a 


102. Huebner, The Stock Market (1922), p. 32. 
103. Commodity Trading Manual, Board of Trade of the City of Chicago (1966), p. 175 
(elited by L. D. Belveal). 
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manipulated price, a corner results.’ A relatively small corner 
is also sometimes referred to as a squeeze.’ 


The cornerer generally acquires a large long futures position 
thereby obligating the shorts to deliver a large quantity of the 
cash commodity during a certain month—usually a month in 
which the supplies of the cash commodity are at a low level. The 
cornerer then frequently acquires control over part of the cash 
commodity, either by purchases in the cash market or by receiv- 
ing delivery on his long futures contracts, so that the shorts are 
unable to find sufficient quantities of the cash commodity to de- 
liver and are compelled to liquidate their futures contracts either 
in offsetting transactions on the exchange with the cornerer or 
by purchasing the cash commodity from the cornerer for the 
purpose of making delivery.’ 


The holding in the Volkart case, supra, involving the require- 
ment of control of the market as an element of a corner or squeeze 
has no relevancy whatever to other types of manipulation which 
do not involve control of the market. “It is a maxim, not to be 
disregarded, that general expressions, in every opinion, are to be 
taken in connection with the case in which those expressions are 
used.” Cohens v. Virginia, 6 Wheat. 264, 399. See, also, Humph- 
rey’s Executor v. United States, 295 U.S. 602, 626-627; Osaka 
Shosen Line v. United States, 300 U.S. 98, 102-104; Armour & 
Co. v. Wantock, 323 U.S. 126, 133. 


Although it is not relevant in this proceeding, in view of the 
heavy reliance by the respondent on the Volkart case, and for the 
guidance of persons using the futures markets, what I regard as 
the error of the Court in the Volkart case with respect to the 
legal test of what constitutes control of the market is explained 
in the Appendix to this decision. 


104. G. H. Miller & Company v. United States, 260 F.2d 286 (C. A. 7), certiorari denied, 
359 U. S. 907; Great Western Food Distributors v. Brannan, 201 F.2d 476, 478-479 (C. A. 7), 
certiorari denied, 345 U. S. 997; United States v. Patten, 226 U. S. 525, 539-540; Baer and 
Saxon, Commodity Exchanges and Futures Trading (1949), pp. 82-83; Brace, The Value of 
Organized Speculation (1913), pp. 35, 105-107; Emery “Futures in the Grain Market,” 
Economic Journal (1899), Vol. IX, p. 54; Emery, Speculation on the Stock and Produce 
Exchanges of the United States (1896), p. 173; Goldstein, Marketing: A Farmer's Problem 
(1928), p. 127; Hubbard, Cotton and The Cotton Market (2d ed. 1927), pp. 392-396; Huebner, 
“Corner, Speculative,” Encyclopedia of the Social Sciences (1937), Vol. 4, p. 408; Huebner, 
The Stock Market (1922), pp. 339-340; Report of the Federal Trade Commission on the Grain 
Trade (1920), Vol. V, pp. 322-329; Smith, Organised Produce Markets (1922), pp. 112-116; 
Weld, The Marketing of Farm Products (1916), pp. 321-322. 

105. Baer and Saxon, Commodity Exchanges and Futures Trading (1949), p. 83; Working, 
“Price Relations Between May and New-Crop Wheat Futures at Chicago Since 1885," Wheat 
Studies of the Food Research Institute (1934), Vol. X, p. 184, fn. 1. 

106. See the authorities cited in footnote 104, supra, p. 1233. 
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There are many types of manipulation that do not involve con- 
trol of the market (Tr. 301-304, 428-429). For example, manipula- 
tion by means of false news involves no control of the market. 
See, e.g., In re Ralph W. Moore, 9 Agriculture Decisions 1299, 
1313, affirmed, 191 F.2d 775 (C.A.D.C.), certiorari denied, 342 
U.S. 860. In the Moore case, the Judicial Officer held that the re- 
spondent attempted to manipulate the market by means of a false 
press release. The Judicial Officer stated (9 Agriculture Decisions 
at p. 1318): 


The respondent not only knowingly and willfully endeav- 
ored to bring about an artificial price but he knowingly and 
willfully used false and misleading information to do so. We 
believe that this is a clear-cut instance of an attempt to ma- 
nipulate in violation of section 6(b) and section 9 of the act 


** * 


It has long been recognized that “spreading of false intelli- 
gence” is one of the “most common” methods of manipulating 
the market.'” In “the desire to start the public buying or selling, 
false rumors of events affecting values may be circulated.” '°° A 
“common means of manipulating a futures market * * * is to 
send out false news of market conditions.” !® 


The respondent’s trading activities in the present case were 
similar, in effect, to the issuance of a false press release because 
the respondent’s trading activities caused interested persons 
throughout the country to believe, from the press reports of the 
closing price, that the closing price established on the Exchange 
by buyers trying to buy as cheaply as they could and sellers trying 
to sell as high as they could resulted in a price about 155 or 165 
points higher than the price actually established in such a manner. 


It has been the settled administrative construction of the Act 
that buying or selling on a futures market with the intent and for 
the purpose of influencing the price is manipulation. Such cases 
of manipulation do not involve control of the market. They merely 


107. Emery, “Speculation on the Stock and Produce Exchanges of the United States,” Vol. 
VII, No. 2, of Studies in History, Economics and Public Law (1896), p. 176. 

108. Ibid. 

109. Clark and Clark, Principles of Marketing (3d ed. 1942), p. 537. See, also, ‘“Manipula- 
tive Use of News and Rumors”, in Report of the Federal Trade Commission of the Grain 
Trade (1926), Vol. VII, pp. 256-258, and 273. Cf. R. J. Koeppe & Co. v. Securities & Ex- 
change Commission, 95 F.2d 550 (C. A. 7). 
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involve paying more than necessary for the commodity or for 
futures contracts or selling cheaper than necessary.'!° 


For example, in the case of In re Zenith-Godley Co., 6 Agri- 
culture Decisions 900 (1947), the Judicial Officer found that a 
broker manipulated the butter price on the New York Mercantile 
Exchange by buying large volumes of butter on the Exchange at 
the price of 84 cents, when the price would have fallen except for 
the large purchases by the broker. The broker was acting for the 
Dairymen’s League Cooperative Association, which wanted to 
maintain the butter price on the Exchange at 84 cents in order 
to affect the price that milk producers would receive under the 
New York milk order. During a five-day period, the broker pur- 
chased 668,060 pounds of butter on the Exchange. The broker did 
not have control of the market but merely offered to pay 84 cents 
for any butter that was offered. The Judicial Officer found that 
this was manipulation, stating (6 Agriculture Decisions at p. 
905) : 


To manipulate prices means * * * to cause prices to go up 
or down by means directed to either such end or to prevent 
prices from going up or down by means directed to either 
such end. 


In the case of In re Howard Randolph et al., 21 Agriculture 
Decisions 219 (1962), a consent order was issued suspending the 
trading privileges of various respondents for manipulating the 
price of eggs on the New York Mercantile Exchange. The manipu- 
lation occurred on the “spot call’, 7.e., the manipulation involved 
transactions in actual eggs as distinguished from transactions in 
egg futures contracts. The respondents had previously sold sub- 
stantial quantities of eggs for delivery at prices based upon the 
Exchange’s spot quotation on particular dates, and the respond- 
ents caused a broker to bid the price up on the Exchange on those 
dates from one-half to two cents per dozen. The Judicial Officer 
stated that the admitted facts “demonstrate that the respondents 
attempted to manipulate and did in fact manipulate the price of 


110. Large-scale buying or selling for the purpose of influencing prices is a recognized 
method of manipulating a market. See Chicago Board of Trade v. Olsen, 262 U. S. 1, 10; 
Clark and Clark, Principles of Marketing (3d ed. 1942), pp. 537-538; Report of the Federal 
Trede Commission on the Grain Trade (1926), Vol. VII, pp. 9, 259; Baer and Saxon, Com- 
modity Exchanges and Futures Trading (1949), p. 82; Baer and Woodruff, Commodity 
Exchanges (1929), p. 146; Brace, The Value of Organized Speculation (1913), p. 70; Irwin, 
“The Nature of Risk Assumption in the Trading on Organized Exchanges,” in Am. Econ. 
Rev. (June 1937), Vol. 27, No. 2, p. 269; S. Rep. No. 212, 67th Cong., Ist Session. (1921), 
p. 4. 
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eggs in interstate commerce” (21 Agriculture Decisions at p. 
223). 


In the case of In re Joseph Klein and Company, et al., 14 Agri- 
culture Decisions 648 (1955), a consent order was issued involv- 
ing suspension orders varying from 20 to 60 days based on a 
charge that the respondents executed cotton futures transactions 
on the New York Cotton Exchange for the purpose of establishing 
a certain price on the Exchange. The decision recites (14 Agri- 
culture Decisions at pp. 648-649) : 


The complaint charges that the Klein respondents offered 
to enter into, entered into, and confirmed the execution of 
transactions in cotton futures which were used to cause 
prices to be reported and recorded which were not true and 
bona fide prices, in wilful violation of Section 4c of the Com- 
modity Exchange Act (7 U.S.C. 6c) ; that respondent Rubin 
Lazarus also offered to enter into and entered into such trans- 
actions; and that all three respondents attempted to manipu- 
late the market price of cotton and cotton futures, in viola- 
tion of Section 6(b) of the Commodity Exchange Act (7 
U.S.C. 9). 


These charges are based upon allegations that respondent 
Rubin Lazarus ordered the Klein respondents to execute 
transactions in cotton futures on the New York Cotton Ex- 
change, the purpose of which was to establish a predetermin- 
ed numeral as the final digit of the low price of the opening 
or closing range of a previously designated future; and that, 
on specified dates, respondent Joseph Klein bought or sold 
cotton futures on the New York Cotton Exchange pursuant 
to such instructions at prices which included the specified 
numerals, confirmed the execution of these trades to respond- 
ent Lazarus, and caused the transactions to be entered in 
the account of respondent Lazarus on the books of Joseph 
Klein and Company. The complaint also alleges that the Klein 
respondents accepted these orders and instructions and 
executed these transactions with knowledge of the fact that 
their purpose was to establish a predetermined price on the 
New York Cotton Exchange. 


In the case of In re Continental Grain Company, CEA Docket 
No. 72, a complaint was issued alleging that the respondent ma- 
nipulated the price of wheat on the Kansas City Board of Trade. 
It was alleged that Continental had entered into sales of over 11 
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million bushels of wheat at fixed prices and in order to obtain 
wheat to apply against the sales, the respondent placed “resting 
orders for wheat with the Commodity Credit Corporation, Dallas, 
Texas, an instrumentality of the United States”, which were “to 
become effective and mature into purchases by Continental and 
sales by Commodity Credit Corporation only if, as, and when the 
price of December 1955 wheat futures on the Kansas City Board 
of Trade declined to specified levels at any time during the trading 
session on November 30, 1955.” It was alleged that a broker for 
the respondent “made a series of rapid and successive offers on 
a descending scale” until the desired low price was reached, about 
a cent less than the previously existing market price, at which 
price eight contracts were sold for the account of Continental. 


On another date, Continental had similarly sold wheat at fixed 
prices and placed resting orders with Commodity Credit Corpora- 
tion to become effective if the Exchange price on January 26, 
1955, reached a certain level. It was alleged that Continental’s 
broker sold one contract to his son at the desired price (about 14 
cent under the market) and, at or about the same time, bought 
one contract from his son. It was alleged that the transactions 
were entered into for the purpose and with the intent of depress- 
ing the wheat market on the Kansas City Board of Trade and 
that by reason of such acts the respondent manipulated the price 
of wheat in violation of the Commodity Exchange Act. 


In a companion proceeding, In re Continental Grain Company, 
et al., CEA Docket No. 84, it was alleged that a broker for Con- 
tinental, shortly before the close of trading on the Chicago Board 
of Trade, “made a series of rapid and successive offers of the 
September 1957 corn future on a descending price scale,” and 40 
contracts were executed for Continental, in order to lower the 
price so that the respondent could buy 700,000 bushels of corn 
from the Commodity Credit Corporation at lower prices. The 
complaint alleged that “[u]nder the pricing method used by 
Commodity [Credit Corporation], and well known to the grain 
trade, including Continental, the lowest acceptable bid price was 
a price equivalent to the settlement price of the September 1957 
corn future on the Chicago Board of Trade on the day of the bid, 
plus a premium applicable to the specified point of delivery.” 


It was alleged that the transactions were executed “for the pur- 
pose and with the intent of depressing the price of the September 
1957 corn future on the Chicago Board of Trade and bringing 
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about a lower closing price for such future than would otherwise 
prevail, in order to enable Continental to bid for and purchase 
cash corn from Commodity at lower prices, and such offers and 
sales caused unjustified decreases in the price of such future and 
in the price of cash corn sold by Commodity. By reason of such 
acts, .the respondents attempted to manipulate and did in fact 
manipulate the price of corn in interstate commerce and for 
future delivery on or subject to the rules of a board of trade, in 
wilful violation of sections 6(b) and 9 of the Commodity Ex- 
change Act (7 U.S.C. 1952 ed §§ 9, 18).” 


In a consent settlement of the two Continental cases, an order 
was issued in 1958 suspending the respondents’ trading privileges 
and registrations as floor brokers for various periods ranging 
from 30 to 90 days (17 Agriculture Decisions 854, 858-859). 


The Zenith-Godley, Howard Randolph, Joseph Klein, and the 
two Continental Grain Company cases, supra, are all identical, in 
principle, to the present case.!!! They all involve trading in a 
particular manner for the purpose and with the effect of causing 
a certain price to be recorded on the exchange. None involved any 
control of the market. 


Wash sales are also a type of manipulation'!? which do not 
involve any control of the market. 


Wash sales are pretended sales made openly in the pit or 
trading place for the purpose of deceiving other traders. 
They are employed to give a false appearance of trading and 
to cause prices to be registered which are not true prices. 
They may be entered and recorded as real trades, but by 
agreement between the parties privately are either cancelled 
or washed out by other trades. 


For example, Floor Broker A, wishing to buy May wheat 
when the market is 95 cents per bushel, will offer May wheat 
at 94% or 9434, being sure that his confederate, B, gets the 
sale. Such sales may induce bona-fide offers at the lower 
prices, whereupon A turns buyer. In the meantime his ficti- 


111. The respondent construes the opening paragraph of this decision as an admission 
that the present case is unprecedented (Exceptions to the Tentative Decision and Order, p. 1). 
His argument is erroneous. 

112. Teweles, Harlow, and Stone, The Commodity Futures Trading Guide (1969), p. 9; 
Smith, Organised Produce Markets (1922), pp. 110-111. 
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ere 


tious sales are forgotten or washed out by offsetting trades 
(80 Cong. Rec. 6162) .1"8 


The price effect from a wash sale is similar to the price effect 
from trading such as that involved in the present case inasmuch 
as both give a false appearance of a normal price. 


Manipulation by “matched orders” is similar to manipulation 
by “wash sales,” and does not involve any control of the market. 


Closely allied to wash sales are “matched orders,” which 
are much more common, and in skilful hands can be made to 
attain the same ends. A speculator desiring to advance or 
depress the market price gives orders to different brokers, 
some of whom he instructs to buy and others to sell. He 
names the price limit in each case. The market is in this way 
stirred to activity by the simultaneous orders to buy and to 
sell; and the official list appears with the price the speculator 
has determined on beforehand. In most cases the brokers 
employed are ignorant of the object in view, and they act in 
perfect good faith. The chances are that the two sets will 
make their transactions together, and the greater the number 
of cases in which this happens the greater the success of the 
speculator in attaining his object. But there is the grave 
disadvantage to him that he may have to take over a large 
amount of produce, if he is endeavouring to manipulate a 
rise; for the advancing prices will cause the farmers and the 
other holders to sell enormously, and the innocent buying 
brokers may purchase in good faith from the farmers’ agents 
rather than from the selling brokers instructed by the spec- 
ulator. These purchases will have to be paid for at the high 
price, a fact which will materially reduce the profits of the 
speculator, even if it does not bring about his ruin. Defence 
of this practice is sometimes attempted on the grounds that a 
“constant liquid market” is maintained; but there can be no 
adequate justification of any action that brings about an 
artificial increase or decrease of price, notwithstanding the 
counteracting advantages claimed for it.''* 


Although the respondent’s manipulation was accomplished by 
purchasing just a few contracts, the “intent must determine the 
manipulation, not the quantity.” Report of the Federal Trade 


113. The explanation of wash sales was given by Senator Pope, who was in charge of the 
bill which was enacted as the Commodity Exchange Act. 
114. Smith, Organised Produce Markets (1922), pp. 111-112. 
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Commission on the Grain Trade (1926), Vol. VII, p. 259, fn. 33. 
The Act does not quantify the prohibited manipulative eonduct. 
All manipulations, large or small, effected by many or few con- 
tracts, are prohibited. 


As shown supra, p. 1181, the respondent intentionally paid 
more than necessary for November shell egg futures on June 25, 
1968, for the purpose of causing the closing price to be higher 
than it would normally have been as a result of the normal forces 
of supply and demand on the Exchange (i.e., buyers attempting 
to buy as cheaply as possible and sellers trying to sell as high as 
possible). This type of activity comes within all of the definitions 
of manipulation referred to above. 


If intentionally trading in a manner designed to artificially 
raise or lower futures prices on the Exchange were not regarded 
as manipulation, then futures prices would no longer be meaning- 
ful. Any trader has the power—without controlling the market— 
to artificially change futures prices. The opening, high, and low 
prices for the day can be most easily distorted by a trader. If it 
were not manipulation to intentionally distort prices on the Ex- 
change, any trader could easily cause the opening price and the 
high price for the day to be up the limit from the preceding day 
(or, conversely, down the limit from the preceding day). For 
example, if the settlement price for eggs on the preceding day on 
the Exchange was 40 cents per dozen, any trader could go into the 
pit and, the instant trading begins, bid 42 cents per dozen for a 
single contract of eggs. Such a bid would ke immediately accepted. 
This would establish the opening price and the high price for the 
day up the limit from the preceding day. Conversely, the trader 
could offer to sell the instant trading opened at 38 cents per dozen. 
This offer would be immediately accepted, causing the opening 
price and the low price for the day to be 38 cents per dozen. 


The success of such price distortion is not dependent upon 
someone accepting the bid (or offer), because in the unlikely 
event that such bid (or offer) was not accepted, the bid (or offer) 
would be shown as the opening and as the high (or low) price for 
the day, with an asterisk indicating that it was not accepted. This 
would give the impression that the market was even higher (or 
lower) than if the bid (or offer) had been accepted (see Finding 
6, supra, p. 1159). 


Two traders intending to distort the prices in opposite direc- 
tions at the opening of the market could simultaneously bid to 
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buy at 42 cents and offer to sell at 38 cents at different locations 
in the pit. The opening price would thus be established at a range 
of 38.00-42.00 cents. The high price for the day would be estab- 
lished at 42 cents and the low price for the day would be estab- 
lished at 38 cents. To repeat, this type of price distortion in either 
direction could be effected by buying or selling a single contract 
of shell egg futures. 


It is a little more difficult to distort the closing price when 
trading is being conducted by blackboard trading. A trader must 
first accept all of the offers that are on the board before he bids 
at a higher price (or, conversely, accept all of the bids on the 
board before he makes an offer at a lower price). But except for 
the requirement of accepting all of the existing offers or bids 
before making a higher bid or a lower offer, any trader could dis- 
tort the closing price in the same manner that the respondent 
distorted the closing price in the present case. Unless this type 
of activity is regarded as manipulation, any trader who is willing 
to buy or sell the contracts posted on the board has the power— 
without any control of the market—to distort the closing price 
up or down by buying or selling one contract in addition to those 
posted on the board. Frequently, there are not many bids or 
offers posted on the board and, therefore, frequently any trader 
would be in a position to distort the closing price. 


If it were not manipulation to distort the opening, high, low, 
or closing prices, as described above, such distortion could become 
a regular occurrence. No one would know whether a particular 
futures price reflected the best judgment of traders trying to buy 
as cheaply as they could and sell as high as they could, based on 
their expectations of future supply and demand conditions, or 
whether it was merely an intentionally distorted price. Legiti- 
mate users of the markets would soon lose all interest in such a 
market. Futures trading, as we know it today, would go out of 
existence. It would serve no useful purpose. 


Most futures trading experts recognize that price discovery is 
the principal purpose of a futures market. The futures price is 
used by merchants, processors and other persons handling agri- 
cultural commodities in pricing or heding their products and in 
making plans with respect to their business activities. 


Prices on the futures market record accurately the cur- 
rent balance of market opinion. Properly understood, they 
help the bargaining position of producers, small merchants, 
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and small processors even more than would an open and 


competitive merchandising market that recorded only prices 
on spot transactions. 


* * * 


* * * Today, the fact that futures trading provides central 
market prices established in open competitive bargaining 


may deserve to be regarded as the chief merit of futures 
markets from the public standpoint.''® 


Most students of futures trading certainly recognize that 
pricing is the major function of a futures market.''¢ 


The trade in futures contracts is of sufficient magnitude 
to exercise at all times a directing influence upon spot prices 
in central as well as local markets. This price-directing func- 
tion of futures trading is regarded by many as the principal 
function of organized commodity exchanges.!!7 


Farmers are directly interested in the futures markets 
because futures prices are used as base prices in the buying 
and selling of cash or spot commodities, such as cash wheat 
or spot cotton. 


* * * 


In cotton, for example, only a few spot sales are made on 
the New York Cotton Exchange, but the trade in contracts 
for future delivery is so large and continuous that New York 
futures prices are used as a base in pricing spot cotton on 
all the leading spot markets, such as Houston, Dallas, and 
Memphis. Local cotton buyers at hundreds of country points 
get the day’s opening price on the New York or the New 
Orleans futures markets before they begin buying cotton 
from farmers that day. 


115. Working, “Economic Functions of Futures Markets”, in Futures Trading in Live- 
stock (1970), p. 47. See, also, Working, “‘Price Effects of Futures Trading”, in Food Research 
Institute Studies (1960), pp. 5-6; Black, “‘Historical Evaluation, Theory and Legal Status’’, 
in Futures Trading Seminar (1960), Vol. I, p. 47; Teweles, Harlow, and Stone, The Commod- 
ity Futures Trading Guide (1969), pp. 4, 168; Larson, “Price Predictions on the Egg Futures 
Market”, in Food Research Institute Studies (Supp. to Vol. VII, (1967)), pp. 50-51. 

116. Dahl, “Effects of Futures Trading on Prices”, in Futures Trading Seminar (1960), 
Vol. I, p. 175. 

117. United States Department of Agriculture, “Trading in Commodity Futures”, Com- 
modity Exchange Admin. Bulletin No. 14, Washington, D. C. (1938), p. 2. 
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The vital relationship between futures prices and farm 
prices, between futures trading and farm marketing, was 
recognized by the Congress more than 30 years ago."'® 


The primary role of a futures market is one of determining 
prices for the present and projecting them into the future. 
Such a market gives direction to the whole movement of 
goods and commodities into channels of use through objective 
contractual commitments.'!® 


The function of the futures market can be sharply de- 
lineated from that of the cash market. Its primary role is 
that of determining prices for the present and projecting 
them into the future.??° 


The futures market gives direction to the whole movement 
of physical goods into channels of use through objective 
contractual commitments, and it interrelates values at dif- 
ferent centers of trade.'! 


The operators in the cash market usually base their offers 
and make their acceptances with an eye on futures quota- 
tions.!2? 


The primary functions of the futures markets are (1) to 
discover supply and demand conditions and convert this in- 
formation into prices; (2) to absorb the risk of price changes 
by furnishing a means whereby cash handlers of the com- 
modity may hedge their transactions.!7* 


While a commodity exchange also attracts supplies (as- 
sembles), standardizes quality (grades), and distributes 
(transfers ownership), the basic activity taking place on a 
futures exchange is price discovery.'*4 


But in order to hedge successfully, cash purchases as well 
as sales must be based upon the future market, and as a 
result cash interests continually turn to the future market 
to determine their buying and selling limits.!*5 


118. Mehl, :““‘The Futures Markets”, in Marketing, The Yearbook of Agriculture, 1954, p. 
$24. 

119. Bakken, ‘‘Adaptation of Futures Trading to Live Cattle”, in Futures Trading in Live- 
stock (1970), p. 65. 

120. Bakken, Theory of Markets and Marketing (1953), p. 163. 

121. Id. at p. 164. 

122. Id. at p. 166. 

123. Thomsen, Agricultural Prices (1936), p. 290. 

124. Belveal, Charting Commodity Market Price Behavior (1969), p. 81. 

125. Hoffman, Future Trading Upon Organized Commodity Markets in the United States 
(1932), p. 260. 
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Because of the importance of proper price levels to grow- 
ers, dealers, processors, and consumers, this function is , 
placed first in spite of the popular notion that hedging is the 
main reason for the existence of futures markets.'*° , 


The primary functions of a market are, of course, those of 
transferring ownership or physical possession of economic 
goods from sellers to buyers and “discovering” the price at 
which this transference is mutually acceptable.'** 


Futures market quotations are widely disseminated as is 
all market information pertaining to growing conditions, 
crop size, storage stocks, rates of use, etc. The existence of 
futures markets increases the knowledge of producers about 
market conditions and thus puts them in a more equal bar- 
gaining position with purchasers.!** 


The House Report on the 1968 amendments to the Commodity I 
Exchange Act states: ] 


The speculative activity provides a means of reducing 
price risks by persons handling the actual commodity and 
thus makes possible higher prices to producers and lower 
prices to consumers. The markets also provide a place for 
the focusing of the worldwide factors of supply and demand 
with the result that, in the absence of artificial or manipula- 
tive forces, proper competitive prices are established.'”° 


Mr. Everette B. Harris, President of the Chicago Mercantile 
Exchange, recognized that the egg industry uses the prices on 
the Exchange in their business activities. He stated: 


Thus, the Exchange tried to keep abreast of changing times 
in the egg industry. Members are proud that the highly effi- 
cient, mechanized, and modernized egg industry uses the 
updated egg futures contract as a helpful pricing tool. It is 


used by producers and handlers both for long and short hedg- " 
ing, for forward pricing, and for price information.!*° E 
ch 
CaN th 
126. Irwin, “Legal Status of Trading in Futures’, Ill. Law Rev., Vol. XXXII, No. 2 (1987), m 
p. 157. Te 
127. Commodity Trading Manual, Board of Trade of the City of Chicago (1966), p. 25 A 
(edited by L. D. Belveal). H 
128. Hieronymus, “Effects of Futures Trading on Prices”, in Futures Trading Seminar U 
(1960), Vol. I, p. 182. O01 
129. H. Rep. No. 743, 90th Cong., Ist Sess., p. 2. 
130. Harris, “History of the Chicago Mercantile Exchange’, in Futures Trading in Live- As 


stock (1970), p. 52. 
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Since the chief purpose of futures trading is to establish market 
prices in open competitive bargaining, it is manifest that if 
traders were legally free to distort prices, at will, the principal 
purpose of futures trading would be lost. 


No matter how efficient the mechanism is itself in finding 
prices and discovering prices, the price signal is of value in 
decision making only if prices are based on all possible infor- 
mation, and only if no technical condition or friction develops 
that would distort the signal.’ 


It is equally important that a futures market should be 
free of manipulation or arbitrary influences if it is to serve 
as a barometer or indicator of the prevailing world prices of 
a commodity.!*? 


Similarly, the other important function of a futures market— 
providing a market for hedging—would be lost if traders were 
legally free to distort prices at will.'** 


Futures prices are widely disseminated and utilized in the 
marketing and distribution of agricultural commodities. It is 
essential that futures prices be based on fair and competitive 
trading, undisturbed by arbitrary or manipulative practices 
on the part of any person or group in the market. A manipu- 
lated futures market operates to the disadvantage of all 
legitimate market users. Distorted price relationships make 
effective hedging impossible. Erratic price movements, down- 
ward or upward, usually work against the interests of both 
producers and consumers.'** 


The “[mJanipulations of * * * futures for speculative profit 
* * * exert a vicious influence and produce abnormal and disturb- 
ing temporary fluctuations of prices that are not responsive to 


131. Ehrich, “The Role of Market Prices’, in Futures Trading in Livestock (1970), pp. 
83-84. 

132. United States Department of Agriculture, Trading in Commodity Futures, Commodity 
Exchange Admin. Bulletin No. 14, Washington, D. C. (1938), p. 29. 

133. See Kauffman, Recent Developments in Futures Trading Under the Commodity Ez- 
change Act, USDA Agriculture Information Bulletin No. 155 (1956), p. 7; Investigation of 
the October 1949 Egg Futures Contract on the Chicago Mercantile Exchange, U. S. Depart- 
ment of Agriculture, Commodity Exchange Authority, May 1950, p. 27; Report [to the Sec- 
retary] of the Chief of the Commodity Exchange Administration (1938), p. 14; testimony of 
Arthur R. Marsh, former President of the New York Cotton Exchange, in Cotton Prices, 
Hearings before a Subcommittee of the Committee on Agriculture and Forestry (1928), 
United States Senate, 70th Cong., ist Sess., pursuant to S. Res. 142, pp. 208-211; Smith, 
Organised Produce Markets (1922), p. 114, fn. 2. 

134. Kauffman, Recent Developments in Futures Trading Under the Commodity Exchange 
Act, USDA Agriculture Information Bulletin No. 155 (1956), p. 7. 
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actual supply and demand and discourage not only this justifiable 
hedging but disturb the normal flow of actual consignments 
[emphasis supplied].” Chicago Board of Trade v. Olsen, 262 U. S. 
1, 39. 


Widespread distortion of futures prices, in addition to destroy- 
ing the economic purpose of futures markets, would also be 
basically unfair to the legitimate users of the markets. 


There is an important distinction between a commodity market 
and a stock market. In the case of a stock market, when prices are 
rising all persons involved can make money (except for the few 
short sellers). But in the case of a commodity market, for every 
long there is a short. Hence every dollar made by one person 
means a dollar lost by someone else. In these circumstances, 
artificially raising (or lowering) prices is unfair to the holders 
of half of the contracts on the market. 


Whichever way the market moves, some persons may have to 
deposit additional margin money with the Exchange. In this case, 
the respondent, by raising the closing price, caused the settlement 
price to be 70 or 80 points higher than it would otherwise have 
been, supra, pp. 1180-92, which reduced the value of the shorts’ ac- 
counts on June 25 by $68,040 or $77,760.' A similar increase in 
the settlement price of 80 points when the open interest was the 
greatest would have reduced the shorts’ accounts by $367,632.'*° 


In addition, an artificial price movement might deceive some 
persons into buying (or selling) a future and assuming a risk 
they would not have assumed absent the artificial price move- 
ment. Other persons who have stop loss orders in effect may have 
their positions closed out based on an artificial price movement. 
For example, the respondent’s trading activities caused three stop 
loss orders to be activated. Both brokerage firms involved com- 
plained to the Exchange about the matter (Comp. Exs. 12, 13A). 


The creation of an abnormal or an artificial price on a public 
market is fundamentally contrary to public policy. Harper v. 
Crenshaw, 82 F.2d 845, 846 (C.A.D.C.), certiorari denied, 298 
U. S. 685; United States v. Brown, 5 F. Supp. 81, 85 (S.D.N.Y.), 
affirmed, 79 F.2d 321 (C. A. 2), certiorari denied sub nom., Mc- 
Carthy v. United States, 296 U. S. 650. It has been said that 


135. There were 540 open contracts (Comp. Ex. 20, p. 20), and 70 points at $1.80 per 
point times 540 equals $68,040; 80 points at $1.80 per point times 540 equals $77,760. 

136. On October 21, the open interest was 2,553 contracts (Comp. Ex. 20, p. 21), and 80 
points at $1.80 per point times 2,553 equals $367,632. 
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market manipulation is related to the “field of fraud.” Loss, 
Securities Regulation (2d ed. 1961), c. 10A, p. 1529. See also, 
§§ 10(b) and 15(c) (1) of the Securities Exchange Act of 1934 
(15 U.S.C. §§ 78j(b) and 780(c) (1)). 


The Federal Trade Commission states in its report in 1926 
that “[r]emedies should be directed against artificial prices . . ..’’!%7 


The more important need of the situation is rather rules 
and regulations and improved practices with reference to 
making the market more efficient generally as a determiner 
of prices, thus preventing bear movements as well as bull 
movements that cause artificiality and also cause unnecessar- 
ily large fluctuations.'** 


The Congress recognized, in a declaration of policy set forth in 
the Commodity Exchange Act, that price distortions on futures 
markets are highly injurious to producers, shippers, dealers, 
millers, and others engaged in the handling of agricultural com- 
modities. The Congress declared that (7 U.S.C. § 5): 


Transactions in commodit[ies] involving the sale thereof 
for future delivery as commonly conducted on boards of 
trade and known as “futures” are affected with a national 
public interest; that such transactions are carried on in large 
volume by the public generally and by persons engaged in the 
business of buying and selling commodit[ies] and the prod- 
ucts and byproducts thereof in interstate commerce; that the 
prices involved in such transactions are generally quoted and 
disseminated throughout the United States and in foreign 
countries as a basis for determining the prices to the pro- 
ducer and the consumer of commodit[ies] and the products 
and byproducts thereof and to facilitate the movements there- 
of in interstate commerce; that such transactions are utilized 
by shippers, dealers, millers, and others engaged in handling 
commodit[ies] and the products and byproducts thereof in 
interstate commerce as a means of hedging themselves 
against possible loss through fluctuations in price; that the 
transactions and prices of commodit[ies] on such boards of 
trade are susceptible to speculation, manipulation, and con- 
trol, and sudden or unreasonable fluctuations in the prices 
thereof frequently occur as a result of such speculation, 


137. Report of the Federal Trade Commission on the Grain Trade (1926), Vol. VII, p. 242. 
See, also, id. at 11-12. 
188. Report of the Federal Trade Commission on the Grain Trade (1926), Vol. VII, p. 271. 
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manipulation, or control, which are detrimental to the pro- 
ducer or the consumer and the persons handling commod- 
it[ies] and the products and byproducts thereof in inter- 
state commerce, and that such fluctuations in prices are an 
obstruction to and a burden upon interstate commerce in com- 
modit[ies] and the products and byproducts thereof and 
render regulation imperative for the protection of such com- 
merce and the national public interest therein. 


The purpose of the Commodity Exchange Act is “to remove 
burdens on interstate commerce caused by manipulation and 
market control.” Board of Trade of Kansas City v. Milligan, 
90 F.2d 855, 857 (C. A. 8) certiorari denied, 302, U.S. 710. See, 
also, H. Rep. No. 421, 74th Cong., 1st Sess., pp. 1-3; 62 Cong. Rec. 
9414; 79 Cong. Rec. 8589-8590; 80 Cong. Rec. 6164, 8017. Senator 
Pope, who was in charge of the bill which became the Commodity 
Exchange Act, stated (80 Cong. Rec. 6164) : 


There is a widespread public interest attached to the busi- 
ness of future trading. The very nature of the business is 
such as to make it fraught with temptation for those who are 
disposed to take unfair advantage. In no other business is 
there found the same combination of circumstances and 
profit possibilities to tempt the unscrupulous. 


It is the purpose of this bill to reduce to a minimum the 
possibility of unscrupulous trading and to permit the bene- 
fits of such trading to be obtained by those entitled to them. 


There can be no defense for such fraudulent practices as 
have been pointed out in transactions in these grain ex- 
changes. The present law does not reach them. These markets 
are extremely sensitive. A false or misleading statement or 
fictitious trading may in a few minutes turn thousands of 
dollars into the pocket of some unscrupulous trader, as 
illustrated by the example I gave a few moments ago. At the 
same time it may cause millions of dollars in loss to farmers 
and others affected by a fictitious price movement. Large 
speculators may temporarily upset the whole price structure. 


* * * 


At best, with all the safeguards possible to be thrown 
around transactions in futures, these market exchanges pos- 
sess possibilities of manipulation to the advantage of the 
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shrewd and unscrupulous trader with corresponding loss to 
the thousands of producers who are innocent victims. 


If it be true, that there are advantages in commodity ex- 
changes, that the price to the farmer is stabilized by bona 
fide hedging transactions, and other proper forms of trading, 
it certainly cannot be contended that fraudulent, fictitious, 
and cheating practices are justified from any standpoint. 
The farmer has enough difficulties, enough discriminations 
against him, enough suffering as the result of natural ob- 
stacles to his industry, without subjecting him to manipula- 
tions of his commodity markets by unscrupulous and cheat- 
ing operators on the grain exchanges in this country. 


The Commodity Exchange Act is remedial legislation, and 
remedial statutes should be liberally construed to achieve the 
Congressional purpose. Shapiro v. United States, 335 U.S. 1, 31; 
Sunshine Coal Co. v. Adkins, 310 U.S. 381, 392; McDonald v. 
Thompson, 305 U.S. 263, 266; Piedmont & Northern Ry. v. 
Comm’n., 286 U.S. 299, 311-312; Bruhn’s Freezer Meats v. U. S. 
Department of Agriculture, 438 F.2d 1332, 13836 (C. A. 8); Ful- 
ford v. Forman, 245 F.2d 145, 153 (C. A. 5); Scarborough v. 
Atlantic Coast Line R. Co., 178 F.2d 253, 258 (C. A. 4), certiorari 
denied, 339 U.S. 919; Adler v. Northern Hotel Co., 175 F.2d 619, 
620-621 (C. A. 7) ; Nichols & Co. v. Secretary of Agriculture, 136 
F.2d 503, 505 (C. A. 1). 


In order to achieve the Congressional purpose to prevent “sud- 
den or unreasonable fluctuations” in commodity futures prices 
(7 U.S.C. § 5), the term manipulation must be construed to in- 
clude intentionally paying more (or receiving less) than neces- 
sary for futures contracts for the purpose of raising (or lower- 
ing) the closing price. 


Mr. Charles E. Robinson, Director, Compliance Division, Com- 
modity Exchange Authority, testified that the respondent in- 
tentionally distorted the closing price of November shell egg fu- 
tures on June 25, 1968, and that such action was “manipulation” 
as that term is commonly understood (Tr. 213-214, 290, 314-317, 
348, 373). His expert testimony is entirely consistent with the 
analysis set forth supra, pp. 1223-46. 


The respondent’s expert, Mr. Belveal, testified that he could 
not conceive of manipulation without intent, and that he could 
not tell what was in a trader’s mind. He testified that he could 
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not see how the respondent’s conduct could be manipulation, ‘or 
if it was in fact the first step in a manipulation, then the gamut 
failed miserably, because the next day prices were down” (Tr. 
1039-1040). Mr. Belveal’s testimony, in this respect, is as follows 
(Tr. 1032-1033) : 


I repeat, in my frame of reference, manipulation is a 
deliberate act and the mere fact that a price is posted, so 
long as it does not exceed the trading limits of the day, so 
long as the purchase or sale does not exceed the fluctuative 
limits in the market, so long as it does not exceed the position 
limits as established by the various exchanges themselves, or 
the CEA, in the absence of some evidence of intent, oppor- 
tunity to profit, device, design, collusion, or whatever, I can’t 
look at a chart and tell you whether it was manipulative or 
not. And I realy fail to see how anybody could. (Emphasis 
supplied.) 


Mr. Belveal recognized that the “‘sheer force of orders”, buying 
or selling, can affect prices on the Exchange (Tr. 1037), and that 
on June 25 there was “a highly thin situation and price ascending 
on the basis of there being buying in the maket, reflected in some- 
body saying I’ll buy the board and I'll buy another contract” 
(ibid.). When asked, “is that manipulation?” he replied (Tr. 
1038-1040) : 


I can’t conceive of manipulation without intent. I can’t 
conceive of manipulation being on a split-second basis. There 
is no profit to be made in posting a high price. 

In fact, there is a substantial loss to be realized in that, if 
that price is not in fact sustained in the market. You have 
simply made a bad buy and I submit to you that this cer- 
tainly—this is certainly the only patent thing that appears on 
this chart, that whoever put that high price on that trading 
range on the 25th of June, had to have made one of the worst 
buys in his life, because the next day the market was down a 
hundred—lI don’t know—a good long way. So he was wrong. 


Q. In being wrong, is that manipulation? 


A. 50 percent of the people who are holding positions in 
the market are always wrong, because you can’t have 
an open position without having a short on one side and 
a long on the other side. And the market doesn’t 
manufacture money, it only transfers money back and 
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forth between the pockets of the trader[s] in the form 
of profits and losses. 


Q. Now, being aware, sir, that David Henner bought the 
board in the last minute of trading and bid it up to 41.85 
within the time permitted afterwards, given your 
knowledge and experience in the market, is that a 
manipulation or an attempted manipulation in your 
judgment? 


A. I can’t tell you what was in the mind of a trader in the 
market. They burned the witches in Salem who [did] 
that, and I am not going to try to do that. 

I am only looking at this in the frame of reference that 
I would look at it if I had the market commitment. 


Q. Take into account what you know about his market 
commitment that you have heard testified to here? 


A. I don’t really know much about the Respondent’s mar- 
ket commitment, with the exception of the fact that he 
was overwhelmingly bullish in the market. And I feel 
that—I have heard enough in the last three days to 
know that he was an unrestrained bull on eggs, and in 
general, as eggs as a way of life, if you please, on No- 
vember eggs in particular. 


Q. Is this conduct then on June 25, 1968, in any way based 
upon this intent that you have derived from the evi- 
dence, in any way indicative of manipulation? 

A. I can’t see how it could be, or if it was in fact the first 
step in a manipulation, then the gamut failed miser- 
ably, because the next day prices were down, in fact, 
what 130 points, and something. 


Such lukewarm testimony for the respondent is not persuasive. 


Mr. Belveal also expressed the fear that the futures markets 
would close if “anything less than the general tests of fraud are 
applicable in the general area of manipulation” (Tr. 1073). He 
testified (Tr. 1072-1073) : 

Q. Mr. Belveal, if you had an opinion that this particular 
transaction was deemed to be manipulative, what in 
your opinion would happen to the commodities market 
and futures trading in it? 
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A. Well, it seems to me that looking at the matter of ma- 
nipulation in the frame of reference in which one of the 
previous people testified; namely, as a capricious ma- 


nipulation, if someone can be guilty of manipulation 


without intent, manipulation without a continuing op- 


portunity to profit for it over some reasonable period of 
time, if a reversal in a price chart is not sustained in 
the next day’s trading, if this raises the latent question 
of malefaction in the marketplace, then I would certain- 


[ly] hate to be the unfortunate soul that buys the high 


price on a price reversal, or the low price on a price 
reversal because I know I am going to lose money on it, 
and as a speculative—speculator I abhor losing money. 
In the second place, the possibility is inherent in my 
bad judgment to also open me to the question of having 


manipulated the market. 


Now, I think traders trade for profit. I think traders 
on occasion buy or sell at prices because they want to 
see a higher price on the board. 


This is maybe the only reason they can have. 


But until and unless someone carries this sort of un- 
attenuated, nonpersistent kind of thing, one buy order, 
one sell order, unless this is a pattern of action, I just— 
I’m scared to death to see this sort of conversation liter- 
ally surround futures markets, because I think we’d 
close them as we know them if anything less than.the 
general tests of fraud are applicable in the general area 
of manipulation. 


Mr. Belveal’s fears are unfounded. There is no danger of a 
person being found guilty of manipulation without proof of intent. 
Intent is of the essence of manipulation. It must be proved by 
clear and convincing evidence.'*® The mere fact that a person 
bought the high or low price on a price reversal—standing alone 
—is not sufficient to prove manipulative intent. Proof that a per- 
son bought the board or that he bid the limit up—standing alone— 
is not sufficient to prove manipulative intent.** 


139. Intent will, of course, usually have to be inferred from the facts since manipulators 
rarely, if ever, admit that they intentionally manipulated prices, see, supra, pp. 1222-23. 

140. But additional circumstances might show manipulative intent, e.g., if eggs are trading 
at 38 cents (down the limit) and a person buys the board, consisting of one contract at 42 
cents (up the limit), in the absence of any changed conditions, manipulative intent would 
be strongly indicated. 
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Finding that the respondent manipulated the closing price of 
November shell egg futures on June 25 does not mean, as the 
respondent contends, brief, pp. 74-75, that in future cases a trader 


will be “compelled to point to specific and objective new informa- 


tion to justify his bidding a market the limit up or down, or to 


justify objectively why he is taking the short side of a predom- 
inantly bullish market” or to be “responsible for the action or 
reaction time of fellow traders, or the refusal of traders to simi- 
larly and simultaneously interpret the worth of a November egg 
contract.” 


But if proof such as exists in the present case is not sufficient 
to prove manipulative intent, then there would be no purpose in 
trying to prove manipulative intent by circumstantial evidence in 
any future proceeding. It is difficult to imagine a case involving 
more convincing evidence of intent to manipulate a futures price 
than we have in the present case. 


The respondent contends in his brief, p. 73, that the “real issue 
is whether it is a proper policy for the law to require all traders 
to be chartists or technical traders, which in turn renders suspect 
and illegal all ‘random walk’ traders or transactions * * *. More- 
over, must as a matter of law all traders be intracommodity 
spread traders in theory?” 


The answer is that the law does not require all traders to be 
chartists, or technical traders, or intracommodity spread traders. 
A trader is entitled to hear, in the words of Thoreau, a “different 
drummer,” and to “step to the music which he hears.”'*! But he 
cannot force the drummer to play his tune. This is what the 
respondent did. He was not satisfied with the price determined by 
the free forces of supply and demand on the Exchange, so he 
intentionally distorted the price. This he must not do. 


The respondent contends in the Exceptions to the Tentative 
Decision and Order, pp. 2-4, that under the principles of this 
decision a bid or offer must move in five point stages “or else be 
suspect,” and that traders would be “discouraged from present 
trading on the basis of long or intermediate range view of ulti- 
mate supply and demand for the commodity.” That argument is 
absurd. Mere proof that a bid or offer was not made in five-point 
stages—standing alone—would not cause a trade to be suspect. 


141. Henry David Thoreau, Walden and Civil Disobedience (Harper Classic, 1965), p. 241. 
“If a man does not keep pace with his companions, perhaps it is because he hears a different 
drummer. Let him step to the music which he hears, however measured or far away.” Ibid. 
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The government has a heavy burden to establish that a trader 
was not trying to buy as cheaply as possible or sell as high as 
possible. All of the surrounding circumstances would have to 
demonstrate clearly and convincingly that the trader was inten- 
tionally trying to distort the price. Whether a trader is a long 
term or a short term trader, if he is trading legitimately, he is 
interested in buying as cheaply as possible and selling as high as 
possible. If the evidence plainly establishes that he intentionally 
bought too high or sold too cheap for the purpose of distorting the 
price, that is manipulation. This standard of conduct poses no 
threat to legitimate traders. 


Mr. Leo Melamed, Chairman of the Board of Governors of the 
Exchange, expressed the view that the respondent’s activities were 
not manipulation (Tr. 787). But he does not believe that trading 
solely for the purpose of causing an artificial price is manipula- 
tion as long as the trader is within the speculative limits and the 
price is within the maximum fluctuation limits fixed by the Ex- 
change (Tr. 796-806). His definition of manipulation is more 
narrow than the usual definition of the term and much too narrow 
to be used in interpreting a remedial statute. 


Mr. Walter V. Sweeney, an egg broker and member of the 
Exchange since 1919 (Tr. 104), testified that, in his opinion, the 
respondent’s transaction was not “manipulation” (Tr. 169-170). 
He later testified “I don’t know whether there was actual manipu- 
lation” (Tr. 177). Also, Mr. Sweeney was of the view that you 
can’t manipulate the market with 10 contracts; you must have 
at least 500 contracts (Tr. 153-154, 170). In other words, he 
recognized only a corner or a squeeze as manipulation (Tr. 177). 
Earlier in his testimony, Mr. Sweeney was asked: “If a person 
wanted to manipulate the price on the futures, couldn’t he do it 
by buying on the close at the right time at the right price?” 
(Tr. 128). He replied: “It could happen, but I really don’t like 
the word ‘manipulate.’ I have never been in any kind of a deal 
like that” (Tr. 128). In view of the inconsistencies in Mr. 
Sweeney’s testimony, in this respect, it is not persuasive.'** 


Mr. Kenneth B. McKay, Executive Vice President of the Ex- 
change, testified that a few minutes after the trading ended on 
June 25, he spoke to the respondent about his transactions, be- 


142. In Great Western Food Distributors v. Brannan, 201 F.2d 476 (C. A. 7), certiorari 
denied, 345 U.S. 997, upholding the finding of the Judicial Officer as to a corner of the egg 
futures market, five trade witnesses and one expert witness testified that no corner occurred 
(see the Govrnment’s brief, pp. 63-66). 
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cause he thought they “might have been construed as market 
manipulation if he were buying for his own account” (Tr. 556). 
He was concerned about the transactions because the respondent 
bought the board and bid the limit up at the close of trading in a 
relatively inactive market. He did not, however, have any personal 
opinion as to whether the respondent had manipulated the market 
price (Tr. 585-586). 


Mr. McKay reported the matter to the Floor Practices Com- 
mittee of the Exchange, which fined the respondent $100 (without 
affording him a hearing) for “impairing the dignity of the Ex- 
change” (Tr. 507-577, 602-603). The Floor Practices Committee 
concluded that the respondent’s activities “disrupted an orderly 
egg market and were detrimental to the Exchange” (Comp. Ex. 
14). The Committee did not, however, charge the respondent with 
manipulation. 


Mr. Leo Melamed, Chairman of the Board of Governors of the 
Chicago Mercantile Exchange, testified that the Exchange’s pen- 
alty was based primarily on the transferring back of the cars to 
Mr. Hoekstra but he added that “I must say that involved in this 
was also the fact that he spirited a market, jumping over prices 
at one instance, I believe, which is also frowned upon, also con- 
sidered bad practice” (Tr. 795). Mr. Melamed testified that buy- 
ing the board in itself woulud not be considered a “bad practice,” 
but when you are “bidding at and jumping prices, it’s a little 
different” (Tr. 795). 


The Hearing Examiner gave “considerable weight” to the fact 
that the Floor Practices Committee of the Exchange did not 
charge the respondent with manipulation. He states (Report, pp. 
19-20) : 


Finally, while the government is not bound thereby or pre- 
cluded from taking independent action, it is noted that the 
Floor Practices Committee of the Exchange did not find that 
respondent’s actions on June 25, 1968, constituted manipula- 
tion, or attempted manipulation, of prices on that day. By the 
1968 amendments to the Act the Exchange was given author- 
ity and responsibility to police the actions of its members and 
enforce prescribed regulations. Altho they scrutinized re- 
spondent’s trading activity on June 25, managing officials 
did not charge respondent with a violation of Exchange Rule 
401(h) prohibiting manipulation. Managing officials, being 
professional traders themselves, have sophisticated and in- 
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formed opinions on what constitutes manipulative acts by 
traders and their conclusions in the matter have considerable 
weight. 


The authority and responsibility of the Exchange to police its 
members with respect to manipulations was not added by the 
1968 amendments—it was in the original Grain Futures Act of 
1922 (§ 5(d), 42 Stat. 1000). The Grain Futures Act provided 
that an Exchange that failed to exercise such responsibility could 
have its designation as a contract market suspended or revoked 
(§ 6(a), 42 Stat. 1001). Those provisions, with minor amend- 
ments, were included in the Commodity Exchange Act in 1936 
(7 U.S.C. §§ 7(d), 7b, 8).'*8 In addition, the 1936 amendments 
authorized a cease and desist order “in lieu of revoking the desig- 
nation” of an exchange for violations of the Act or regulations 
or orders issued under the Act (7 U.S.C. § 18a). The 1968 amend- 
ments included as grounds for a cease and desist order the failure 
of an exchange to police its members, and eliminated the quali- 
fication that such a cease and desist order should be issued only 
in lieu of a revocation order (7 U.S.C. Supp. IV, § 13a). 


It is not likely that the Hearing Examiner would have given 
considerable weight to the failure of the Exchange to charge the 
respondent with manipulation if he had known that despite the 
responsibility on the Exchange since 1922 to discipline members 
for manipulations, the Exchange has never filed a single charge of 
manipulation against a member in any of the cases in which the 
Commodity Exchange Authority has brought manipulation 
charges against the person.'** 


In the Congressional hearings preceding the 1968 amendments 
to the Act, the Assistant Secretary of Agriculture stated: ‘“‘There 
have been pleas that the exchanges can and have regulated them- 
selves. That plea is unfounded.” !*5 


The Secretary of Agriculture stated in a letter dated September 
18, 1967, to the Chairman of the Committee on Agriculture with 
respect to the 1968 amendments: 


143. See Rice vy. Chicago Board of Trade, 331 U.S. 247, 250-251; Minneapolis Grain Exch. 
v. Farmers Union Gr. Term. Ass’n., 75 F. Supp. 577, 580 (D.Minn.). 

144. For example, in the cases of Great Western Food Distributors vy. Brannan, 201 F.2d 
476 (C. A. 7), certiorari denied, 345 U.S. 997; and G. H. Miller & Company v. United States, 
260 F.2d 286 (C. A. 7), certiorari denied, 359 U.S. 907, the contention was made that the 
Exchange took no disciplinary action against the respondents based on the manipulations 
charged by the complainant, but the Judicial Officer found, nonetheless, that the respondents 
violated the Act and, on appeal, the orders of the Judicial Officer were sustained. 

145. Hearings before the Committee on Agriculture, House of Representatives, 90th Cong., 
ist Sese., on H.R. 11930 and H.R. 12317, p. 42. 
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Section 5(d) of the Commodity Exchange Act, presently in 
effect, requires that governing boards of contract markets 
provide for the prevention of manipulation of prices by the 
dealers or operators upon such boards. * * * Although the 
Commodity Exchange Authority has successfully prosecuted 
a number of cases of price manipulation in regulated com- 
modities on contract markets, we know of no instance in 
which the governing board of an exchange has done so despite 
the requirements of section 5(d).'* 


In these circumstances, the failure of the Exchange to charge 
the respondent in this case with manipulation is entitled to no 
weight whatever.'*? However, it should be noted that subsequent 
to the relevant time period involved in this case, the Exchange 
has undertaken to strengthen its enforcement arm against manip- 
ulations or other violations. The Exchange’s current record, in 
this respect, should be explored on the record of any future 
manipulation proceeding. 


The respondent argues, Brief, pp. 76-77, that if “certain aspects 
of Respondent’s transaction are to be condemned as inimical to a 
basic national interest then they should be singled out and per- 


haps curtailed by further specific administrative regulation of 
the amount, time, or other specific limitation as to movement or 
timing of a transaction or series of transactions” under section 
4a(1) of the Act. Section 4a(1) of the Act (7 U.S.C. § 6a) 
authorizes the Commodity Exchange Commission to fix limits on 
the amount of trading which may be done or positions which 
may be held by any person. 


The purpose of such limitations is to eliminate drastic 
price changes brought about by the operations of large 
speculators. Too rigid limitation would, however, probably 
bring about the very conditions desired to be remedied for 
they would restrict speculation within such narrow limits as 
to accentuate price changes. Moreover, unreasonably low 
limitations might dislocate the machinery of the futures 
market to such an extent as to jeopardize its entire value for 
hedging purposes. It is therefore of the utmost importance 


146. Id. at 162. 

147. The Court in General Foods Corporation v. Brannan, 170 F.2d 220, 231 (C. A. 7), 
relied on the failure of the Chicago Board of Trade to find manipulation by means of a 
corner, but no showing was made to the Court as to the Board’s failure to exercise its re- 
sponsibilities in this respect. Moreover, there has been an additional 27 years of non-action 
in such cases by the Exchange since the alleged manipulation involved in the General Foods 
case. 
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that limitations should be established only after the most 
thorough investigation and when every aspect of the effects 
of such limitations has been contemplated.'** 


It has frequently been observed that large-scale trading per se 
affects prices.'4® The limits established by the Commodity Ex- 
change Commission “have proved to be an effective means of 
curbing large-scale operations of market ‘plungers,’ and forced 
liquidation of large positions causing sharp price fluctuations.” 
Mehl, Futures Trading Under The Commodity Exchange Act, 
1946-1954, p. 31. But as shown supra, pp. 1239-41, the opening, 
high, and low prices can be manipulated with just a single con- 
tract, and the closing price can be manipulated with just a few 
contracts. Hence trading or position limits are no answer at all 
to the problem of manipulation such as is involved in the present 
case. 


The Act provides a plain remedy against unwarranted price 
distortions such as the one involved in this case—namely, the 
prohibitions against price manipulation. The respondent’s con- 
duct was clearly manipulation within the meaning of sections 
6(b), 6(c), and 9(b) of the Commodity Exchange Act (7 U.S.C. 
Supp. IV, 1969, §§ 9, 13b and 13(b) ).'*° 


III. Miscellaneous Matters and Sanction 


I 


The respondent contends that the complainant’s exceptions to 
the Hearing Examiner’s report were not timely filed. However, 
this contention was based on the fact that the Hearing Clerk’s 
letter transmitting the report was erroneously dated Saturday, 
November 28, 1970 (not a Government working day). The letter 
was actually sent on Monday, November 30. The official log book 
in the Hearing Clerk’s Office shows that the report was filed on 
November 30. Therefore the exceptions were timely filed. 


148. Report of the Chief of the Commodity Exchange Administration (1938), p. 14. 

149. See Kauffman, Recent Developments in Futures Trading Under the Commodity Ez- 
change Act (U. S. Department of Agriculture Information Bulletin No. 155 (1956), p. 6); 
Irwin, “The Nature of Risk Assumption in the Trading on Organized Exchanges’, Am. 
Econ. Rev. (1987), Vol. 27, p. 269; S. Rep. No. 212, 67th Cong., Ist Sess., p. 4; Report of 
The Federal Trade Commission on the Grain Trade (1926), Vol. VII, pp. 293-294; Mehl, 
Trading In Privileges on The Chicago Board of Trade (U. S. Department of Agriculture 
Circular No. 323 (1934), p. 78); U. S. Department of Agriculture, Twenty-Five Years of 
Futures Trading Under Federal Regulation (19560), p. 5; S. Doc. No. 123, 7ist Cong., 2d 
Sess., Part 2, pp. 7-9. Cf. 36 F.R. 12163. 

150. The respondent’s argument (Brief, pp. 45-46) attaching significance to the failure of 
Congress to take any action on proposed definitions of the term “‘manipulation” is discussed 
in connection with the Volkart case in the Appendix, infra, pp. 1288-91. 
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II 


The respondent contends that the Hearing Examiner erred in 
failing to grant his request for a bill of particulars. “In an admin- 
istrative proceeding it is only necessary that the one proceeded 
against be reasonably appraised of the issues in controversy, and 
any such notice is adequate in the absence of a showing that a 
party was misled.” Cella v.. United States, 208 F.2d 783, 789 
(C, A. 7), certiorari denied, 347 U. S. 1016; see, also, Swift & 
Company v. United States, et al., 393 F.2d 247, 252 (C. A. 7); 
American Newspaper Pub. Ass’n. v. National Labor Rel. Bd., 193 
F.2d 782, 799-800 (C. A. 7), certiorari denied sub nom. Interna- 
tional Typographical Union v. Labor Board, 344 U. S. 816; Union 
Starch & Refining Co. v. National Labor Rel. Bd., 186 F.2d 1008, 
1013 (C. A. 7), certiorari denied, 342 U. S. 815; Mansfield Journal 
Co. v. Federal Commun. Com’n., 180 F.2d 28, 36 (C.A.D.C.) ; 
National Labor Relations Bd. v. Piqua Munising W. Prod. Co., 
109 F.2d 552, 557 (C. A. 6). The complaint plainly sets forth the 
matters in issue, and the request for a bill of particulars was 
properly denied. 


III 


The respondent contends that the Commodity Exchange Act is 
unconstitutional because the term manipulation is too vague. 
Although this contention is without merit (see, supra, p. 1224, 
fn. 85),! an administrative agency has no authority to question 
the constitutionality of a statute under its jurisdiction. California 
Comm’n. v. United States, 355 U. S. 534, 5389; Central Nebraska 
Pub. P. & I. Dist. v. Pow. Comm’n., 160 F.2d 782, 783 (C. A. 8), 
certiorari denied, 332 U. S. 765; Engineers Public S. Co. v. 
Securities and Exchange Commission, 138 F.2d 936, 952-953 
(C.A.D.C.), dismissed as moot, 332 U. S. 788; Todd v. Securities 
and Exchange Commission, 137 F.2d 475, 478 (C. A. 6); Panitz 
v. District of Columbia, 112 F.2d 39, 41-42 (C.A.D.C.). 


151. Comparable terminology has been frequently upheld. Federal Trade Comm'n. v. Keppel 
& Bro., 291 U.S.- 304, 311-312; Tagg Bros. & Moorhead v. United States, 280 U.S. 420, 431; 
and Levy Leasing Co. v. Siegel, 258 U.S. 242, 243, 248-250. Also, see, Federal Power Comm'n. 
v. Hope Gas Co., 320 U.S. 591, 600-601; National Broadcasting Co. v. United States, 319 U.S. 
190, 225-226; Sunshine Coal Co. v. Adkins, 310 U.S. 381, 397-398; Yakus v. United States, 
321 U.S. 414, 422-427; Bowles v. Willingham, 321 U.S. 503, 514-516; American Power & Light 
Co. v. Securities 2 Exchange Commission, 329 U.S. 90; and United States v. Ragen, 314 U.S. 
513, 523-524. 
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IV 


The hearing record in this case contains all of the evidence 
needed to prove that the respondent manipulated the closing price 
of November shell egg futures on June 25, 1968. However, the 
Judicial Officer has taken official notice of a few well established 
facts which are helpful, but not necessary, to a decision in this 
case.®? For example, the record contains testimony as to how the 
closing price is determined (Tr. 40), but additional details are 
spelled out in Finding 6, supra, p. 1159. The rules of practice 
provide (17 C.F.R. § 0.11(e) (7)): 


Official Notice. Official notice will be taken of such matters 
as are judicially noticed by the courts of the United States 
and of any other matter of technical or scientific fact of 
established character: Provided, That the parties shall be 
given adequate notice, at the hearing or by reference in the 
referee’s report or tentative order or otherwise, of matters 
so noticed, and shall be given adequate opportunity to show 
that such facts are erroneously noticed. 


V 


Under the Administrative Procedure Act (5 U.S.C. § 558), a 
suspension order may be issued without prior notice only if the 
violation was wilful. Assuming that this section is applicable, the 
respondent’s violation was wilful.'** 


The respondent is an experienced trader, and the inference is 
inescapable that he intentionally paid more than he had to for 
November shell egg futures on June 25, 1968, for the purpose 
of causing the closing price on the Exchange to be up the limit 
permitted by the Exchange rules. If the respondent was familiar 
with prior Commodity Exchange Authority proceedings, he knew 
that such action was regarded by the Commodity Exchange 
Authority as manipulation, see, supra, pp. 1235-36. Even if he did 
not know that his conduct was regarded as manipulation, he 
knew, or should have known, that it was regarded as “bad prac- 
tice” (see supra, pp. 1245-55). Irrespective, however, of whether 
he knew that his conduct was regarded as bad practice or that it 
was unlawful, it is sufficient to be wilful that he intentionally 


152. See Parker v. Brown, 317 U.S. 341, 363; Colonial Airlines v. Janas, 202 F.2d 914, 919, 
fn. 1 (C. A. 2); United States v. Rice, 176 F.2d 373, 374, fn. 3 (C. A. 3). 
153. The rules of practice contain the same provisions (17 C.F.R. § 0.3(c)). 
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traded in a manner to cause the closing price to be artificially 
high. 


In Great Western Food Distributors v. Brannan, 201 F.2d 476, 
484 (C. A. 7), certiorari denied, 345 U. S. 997, the Court said: 


Assuming, arguendo, that this section [of the Administra- 
tive Procedure Act] is applicable to proceedings such as this, 
in view of the evidence that petitioners wilfully violated the 
act, i.e., that they intentionally set out to widen the spread 
between December and January futures, its relevance is, by 
its own terms, excluded in this instance. 


Wilfulness means “no more than that the person charged with 
the duty knows what he is doing,” and it “does not mean that, in 
addition, he must suppose that he is breaking the law.” Townsend 
v. United States, 95 F.2d 352, 358 (C.A.D.C.), certiorari denied, 
303 U. S. 664; Fields v. United States, 164 F.2d 97, 100 (C.A. 
D.C.), certiorari denied, 332 U. S. 851. It is only in statutes 
involving turpitude that “wilful” includes evil purpose, criminal 
intent, or the like. Spies v. United States, 317 U. S. 492, 497-499. 


A violation is wilful, within the meaning of the term in a regu- 
latory statute, if the violator “‘1) intentionally does an act which 
is prohibited,—irrespective of evil motive or reliance on erroneous 
advice, or 2) acts with careless disregard of statutory require- 
ments” (Goodman v. Benson, 286 F.2d 896, 900 (C. A. 7). Accord: 
United States v. Illinois Cent. R. Co., 303 U. S. 239, 242-244; 
Eastern Produce Co. v. Benson, 278 F.2d 606, 609 (C. A. 3); 
Riss & Company v. United States, 262 F.2d 245, 247-251 (C. A. 
8) ; United States v. Gris, 274 F.2d 860, 864 (C. A. 2) ; Gearhart 
& Otis, Inc. v. Securities & Exch. Com’n., 348 F.2d 798, 802-803 
(C.A.D.C.) ; Trenton Chemical Co. v. United States, 201 F.2d 
776, 777-780 (C. A. 6), certiorari denied, 345 U. S. 994; Dennis 
v. United States, 171 F.2d 986, 990-991 (C.A.D.C.), affirmed on 
other grounds, 339 U.S. 162; American Surety Co. v. Sullivan, 
7 F.2d 605, 606 (C. A. 2); Chicago, St. P.M. & O. Ry. Co. v. 
United States, 162 Fed. 835, 840-842 (C. A. 8), certiorari denied, 
212 U. S. 579; Schwebel v. Orrick, 153 F. Supp. 701, 705 (D.C. 
D.C.), affirmed on other grounds, 251 F.2d 919 (C.A.D.C.), cer- 
tiorari denied, 356 U. S. 927. But see Capitol Packing Co. v. 
United States, 350 F.2d 67, 78-79 (C. A. 10). 


154. The respondent’s violation was willful under the doctrine of the Capitol Packing 
Company case. 
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In Trenton Chemical Co. v. United States, 201 F.2d 776, 777- 
780 (C. A. 6), certiorari denied, 345 U. S. 994, the Court held 
that a company which exceeded its quota, under a regulatory 
order establishing quotas as to grain used by distillers, “willfully” 
violated the quota restriction, subjecting it to criminal prosecu- 
tion. The defendant contended that it used grain products, not 
grain, and “that it had been advised by its attorney that it was 
not illegal to use grain products in its distilling operations,” but 
the “District Judge declined to permit the * * * [Company] to 
show at the trial that it acted in good faith and on advice of 
counsel that its acts were not illegal, in using the materials in 
question” (201 F.2d at 778, 779). In sustaining the judgment of 
the District Court, the Court of Appeals held that inasmuch as the 
regulatory statute did not proscribe acts “in themselves wrong,” 
evidence of “bad faith or evil purpose on the part of the defend- 
ant was not necessary to constitute a violation of the act, but it 


was sufficient if the prohibited act was intentional or voluntary” 
(201 F.2d at 780). 


Similarly, in Chicago, St. P.M. & O. Ry. Co. v. United States, 


162 Fed. 835, 840-842 (C. A. 8), certiorari denied, 212 U. S. 579, 
the Court upheld the conviction of the defendants under the 
Elkins Act on the ground that they “willfully” granted rebates to 
a shipper, notwithstanding the reliance by the defendants on 
decisions by the Interstate Commerce Commission which, accord- 
ing to the Court, “might well have afforded ground for belief by 
defendants that their act * * * was justifiable and lawful” (162 
Fed. at 840-841). The Court said that to “hold that the belief of 
an individual concerning the legality of his action should consti- 
tute a standard of innocence or guilt would establish an uncertain 
and dangerous doctrine. It would in many cases justify a violation 
of statutes expressive of public policy concerning which there 
may obviously be and frequently are as many different opinions 
as there are different individuals affected by them” (id. at 842). 
See, also, Sinclair v. United States, 279 U. S. 263, 299; Armour 
Packing Co. v. United States, 209 U. S. 56, 70-71, 85-86; United 
States v. Union Pac. R. Co., 169 Fed. 65, 67 (C. A. 8). 


It was held in Dennis v. United States, 171 F.2d 986, 990-991 
(C.A.D.C.), affirmed on other grounds, 339 U. S. 162, that in 
order to prove a willful failure to appear before a Congressional 
Committee, it is not necessary to show that the act of refusal was 
done from a bad purpose or an evil motive. The Court held that 
the mere fact that the defendant claimed to have followed the 
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advice of counsel “is no defense,” and that “[i]f it were, many 
corporations, organizations and even individuals would maintain 
counsel permanently for the purpose of advising them against 
doing anything that they do not wish to do” (171 F.2d at 991). 


VI 


The administrative proceeding in this case does not partake of 
the essential qualities of a criminal proceeding. In permitting 


the petitioner to trade on the commodity markets, the Govern- 


ment has, in effect, granted him a privilege. Suspension of the 
privilege for failure to comply with the statutory standard “is 
not primarily punishment for a past offense but is a necessary 
power granted to the Secretary of Agriculture to assure a proper 
adherence to the provisions of the Act.” Nichols & Co. v. Secre- 


tary of Agriculture, 131 F.2d 651, 659 (C. A. 1). See, also, Irving 
Weis & Co. v. Brannan, 171 F.2d 232, 235 (C. A. 2); Helver- 
ing v. Mitchell, 303 U. S. 391, 399; Nelson v. Secretary of Agricul- 
ture, 133 F.2d 453, 456 (C. A. 7) ; Board of Trade of City of Chi- 
cago v. Wallace, 67 F.2d 402, 407 (C. A. 7), certiorari denied, 291 
U. S. 680; and Farmers’ Live Stock Commission Co. v. United 
States, 54 F.2d 375, 378 (E.D.II1.). 


The House Report on the 1968 amendments to the Act states 
that it “‘is the view of the committee that serious violations, such 
as manipulation, dissemination of false information, embezzle- 
ment, and the like should be subject to severe penalties” (H. Rep. 
No. 748, 90th Cong., 1st Sess., p. 5). In the 1968 amendments, the 
Congress authorized the issuance of cease and desist orders, but 
expressly provided that in the case of manipulation or an attempt 
to manipulate, a cease and desist order shall be issued only in 
conjunction with a suspension order (7 U.S.C. § 13b). 


It must be recognized that manipulative activity such as that 
involved in this case would, if not stopped, completely destroy 
commodity futures trading as it now exists, see, supra, pp. 1241- 
46. In addition, such manipulation is basically unfair to other 
users of the Exchange, supra, pp. 1246-97. The sanction imposed 
in this case must be sufficiently effective to deter the respondent 
and others from engaging in similar violations in the future. The 
function of an administrative sanction is “deterrence rather than 
retribution.” !® 


155. Schwenk, “‘The Administrative Crime, Its Creation and Punishment By Administrative 
Agencies”, 42 Mich. L. Rev. (1943) 51, 85. 
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Based on all of the facts in the case, it is concluded that the 
registration of the respondent as a floor broker should be sus- 
pended for a period of 30 days, that the respondent should be 
prohibited from trading on all contract markets and all contract 
markets should be directed to refuse all trading privileges to the 
respondent for the same period, and that the respondent should 
be ordered to cease and desist from these violations. 


All contentions presented in the record have been considered 
and, whether or not specifically mentioned herein, any contentions 
inconsistent with this decision are found to be without merit. 


ORDER 


Effective immediately, the respondent shall cease and desist 
from manipulating or attempting to manipulate the market price 
of any commodity, in interstate commerce, or for future delivery 
on or subject to the rules of any contract market. 


Effective on the thirtieth day after the date of entry of this 
order, (1) the respondent is prohibited from trading on or subject 
to the rules of any contract market for a period of 30 days, and 
all contract markets shall refuse all trading privileges to the 


respondent during this period, such prohibition and refusal to 
apply to all trading done and all positions held by the respondent, 
directly or indirectly, and (2) the regsitration of the respondent 
as a floor broker is suspended for a period of 30 days. 


A copy of this decision and order shall be served upon each of 
the parties and upon each contract market. 


Done at Washington, D. C. 
September 15, 1971 
Donald A. Campbell 

Judicial Officer 


APPENDIX 


The respondent relies heavily on the decision of the Court in 
Volkart Brothers, Inc. v. Freeman, 311 F.2d 52 (C. A. 5), re- 
versing In re Volkart Brothers, Inc., et al., 20 Agriculture Deci- 
sions 306.15° Although the case is not in point, see supra, pp. 1232- 
33, it is important to set out for the guidance of futures traders 
the reasons why the case was incorrectly decided by the Court. 


156. Respondent’s Brief, pp. 43, 46, 47, 48, 49, 61, and 63; Reply Brief, pp. 1, 
2, 3, and 8; and Answer to the Complainant’s Exceptions to the Referee’s Report, pp. 3-4. 
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The Volkart case involves an alleged corner of cotton futures 
on the New York Cotton Exchange and the New Orleans Cotton 
Exchange. The Court accepted the following recitation of the 
basic facts by the Judicial Officer (311 F.2d at 56-57) :'57 


At the opening of the trading session October 15, 1957, the 
total open interest on both exchanges was 13,400 bales, i.e., 
there were unliquidated futures in that amount held by shorts 
against the same quantity held by longs. On the long side 
Volkart had 12,100 bales and other longs had 1300 bales. On 
the short side the 13,400 bales had to be covered before the 
end of trading October 15, 1957, by the purchase of futures 
or the delivery of certificated cotton or cotton which was in 
the process of certification. There were only about 5000 bales 
of certificated cotton owned by persons other than Volkart. 
Consequently there were available, without recourse to Vol- 
kart, only about 5000 bales of certificated cotton and 1300 
bales of long contracts to meet the demand by the short of 
13,400 bales. The remaining demand of 7100 bales had to be 
met out of Volkart’s supply of long contracts and out of 
whatever cotton was in the process of certification. 


Respondents, several of their witnesses and the interveners 
point to the large stocks of uncertificated cotton in existence 
October 15, 1957, and seem to take the position that the mere 
existence of these stocks is proof that there was no artificial- 
ity in October cotton futures prices on October 15, 1957, on 
the New York and New Orleans exchanges. The existence of 
these large stocks does not negate artificiality in October 15 
cotton futures prices. The evidence amply demonstrates that 
uncertificated cotton was not readily available to the shorts, 
particularly nonmerchant shorts, on the last day of trading. 
Every delivery by means of a deliverer’s class certificate on 
the October 1957 future on both exchanges was by a mer- 
chant short who had possession of the cotton on or prior to 
October 14, 1957. There was no practicable alternative for a 
short on October 15, 1957, who did not have cotton, but to 
pay the price to get out. This meant for most shorts who did 
not have cotton to deliver not less than the price fixed by the 
concentrated controlling long interest with the consequence 
that prices advanced. 


157. These facts are assumed to be correct for the purposes of this analysis. 
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The Court in the Valkart case recognized that the shorts who 
awaited until the last day of trading to offset their contracts did 
not have sufficient time to obtain uncertificated cotton for delivery 
and, therefore, had to pay the prices demanded by the petitioners, 
who had a controlling long position. The Court held, however, 
that there was no corner or squeeze because there was no proof 
that the petitioners intended to squeeze the market and because 
the shorts should have taken whatever steps were necessary 
prior to the last day of trading to obtain cotton for delivery on 
their contracts. Specifically, the Court held (311 F.2d at 59-60) : 


Of more importance, we do not agree that the 1,250,000 
bales of uncertificated cotton stored at ports designated as de- 
livery points can be disregarded in determining the size of 
the available supply upon the simple finding that on October 
15 the shorts did not have time to purchase the proper grade 
and class of cotton and secure its certification. Actually, 
more than 23% of the cotton delivered on October 1957 
futures (1192 out of 5100 bales) was tendered on deliver- 
er’s class. Conceding that the shorts who tendered that cotton 
procured it earlier than October 15, it is nonetheless true 
that all of the shorts had the same opportunity. The peti- 
tioners can be held to a purpose to create prices not respon- 
sive to the forces of supply and demand only upon the as- 
sumption that the shorts should not be held to their contract 
obligation to deliver the cotton. Unless the shorts are to be 
excused from the performance of their contracts and from 
the exercise of due diligence to that end, the ample supply of 
uncertificated cotton must be considered as available to them. 
For the respondents to proceed upon the assumption that the 
shorts should not be required to deliver at maturity would 
be to put them in the position of regulating a gambling in- 
stitution rather than a legitimate futures exchange. That, 
of course, was not the intention of the statutes * * * pro- 
hibiting manipulation. 


The Court’s holding, in this respect, is squarely contrary to 
the principle established in Great Western Food Distributors v. 
Brannan, 201 F.2d 476, 481 (C. A. 7), certiorari denied, 345 U.S. 
997. In that case the Court held, with respect to a corner of the 
refrigerator egg futures market, that out-of-town eggs should 
be properly regarded as unavailable to the shorts in view of the 
economic impediment to their delivery, and in view of the fact 
that on the last two days of trading, out-of-town refrigerator 
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eggs could not be delivered under the Exchange rules. Specifically, 
the Court held (201 F.2d at 481): 


The justifiable inference from these two facts seems, to 
us, to be plain: out of town prices plus freight and differ- 
ential charges render out of town eggs more costly for de- 
livery on Chicago contracts than local eggs. This being true, 
out of town eggs are economically excluded from the con- 
templated available supply, unless, of course, the price of 
local eggs is raised to the Chicago level of out of towns. 
But this, it would appear, will not occur unless control of the 
local supply is acquired by one who intentionally raises the 
price of Chicago refrigerator eggs to the level of out of towns. 
This, of itself, would constitute an arbitrary fixing of prices. 
We conclude, then, that the government’s position that out 
of town eggs should, in view of the ‘economic impediment’, 
be excluded from the considered available supply, is sound; 
that this element of a corner, i.e. control of the supply, under 
these circumstances, can be effectuated by control of the 
local supply. This is certainly true in the instant proceeding 
subsequent to 9:00 a.m. December 22, for at that time out 
of town eggs were, by the rules of the Exchange, excluded 


from the available supply. 


Similarly, in G. H. Miller & Company v. United States, 260 F.2d 
286, 289 (C. A. 7), certiorari denied, 359 U.S. 907, involving a 
corner of the refrigerator egg futures market, the Court excluded 
fresh eggs from the supply of eggs available to the shorts be- 
cause an “almost prohibitive time element was here involved in 
acquiring fresh eggs and, even if procurable, the price thereof 
would have been no less than a short would have to pay in re- 
sorting to petitioners * * *.” 


If the Court in the Great Western and Miller cases had followed 
the same principle of the Court in the Volkart case, the Court 
could have held that the shorts were required to make delivery, 
and if delivery could only be made by using out-of-town eggs or 
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fresh eggs, the shorts should have “exercised due diligence” and 
delivered them.'** 


The decisions in the Great Western and Miller cases are mani- 
festly sound. The shorts have a right to expect that they will be 
able to offset their contracts on the Exchange without being 
cornered or squeezed by the longs. It is well recognized that a 
corner exists where the shorts did not anticipate making delivery 
and did not secure the commodity in sufficient time to make de- 
livery. The Report of the Federal Trade Commission on the Grain 
Trade (1920), Vol. V, pp. 322-323, states: 


Of course, if the cornered condition of the market becomes 
known early in the delivery month, or if the condition is 
anticipated ahead of that time, it will be possible to rush 
large quantities of grain from the country to Chicago to meet 
the situation * * *. 


Similarly, in Huebner, The Stock Market (1922), p. 339, it i 
explained: 


Toward the close of the month, if the secrecy of the opera- 
tion can be maintained, short-sellers will find themselves in 
a position where they must deliver on the last business day 
of the month, but are unable either to purchase the wheat or 
to secure shipment, owing to the lack of time to obtain it 
from outside markets. No alternative remains but to settle 
the contracts with the operator of the corner at a price of his 
own choosing. 


There is no economic or legal justification for the view ex- 
pressed in the Volkart case that a corner does not exist if the 
shorts do not anticipate the corner and make sufficient prepara- 
tion that they are able to deliver. 


In most corners or squeezes, the shorts could, by extraordinary 
effort, make delivery. The cornerer generally makes contracts or 
the commodity available to the shorts at a price just high enough 
to encourage the shorts to settle at an artificially high price rather 


158. In the case of cotton, the Exchange rules do not impose a penalty for delivering out- 
of-town cotton. The situation is different from eggs, in this respect. However, the situations 
are identical on the last day or two of trading, from a practical standpoint, because in the 
case of eggs, out-of-town refrigerator eggs are unavailable to the shorts because of the 
Exchange rules, and in the case of cotton, uncertificated cotton is unavailable to the shorts 
because there is not sufficient time for them to obtain the cotton and place it in the process 
of certification. In either case, with “due diligence’, the shorts could, if required, take the 
necessary steps to make delivery of refrigerator eggs prior to the last day or two of trading, 
or to deliver more valuable fresh eggs even on the last day or two of trading. 
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than making extraordinary efforts to make delivery. This is still 
recognized as a corner or a squeeze. In Cotton and the Cotton 
Market (2d ed. 1927), p. 396, W. Hustace Hubbard states that 
in “minor corners” or “squeezes” the managers will always “sup- 
ply all the near month contracts desired. The price is usually, but 
not always, a figure which will make the shipment of cotton for 
delivery difficult and expensive. The pool sells out to the short in- 
terest at a profit but at a price which will not attract much cotton 
for delivery.” Hence, the cornerer squeezes the shorts “to the full 
extent to which it is considered judicious.” Smith, Organised Pro- 
duce Markets (1922), p. 118. This is further explained in Brace, 
The Value of Organized Speculation (1913), pp. 105-107, as fol- 
lows: 


It is true that when a trader finds himself cornered and 
knows that there will be much expense in getting the wheat 
to make delivery, he will go to the cornerer and ask for a 
settlement. This will usually be granted, not through philan- 
thropy or pity; but because the cornerer does not want to 
make himself unpopular with his fellow members, and be- 
cause he does not wish to make the price of the commodity so 
high that the most extraordinary efforts will be made to 
bring it in, and also because—especially in recent years— 
there have been rules adopted on the exchanges which render 
corners and manipulations more difficult. Yet even this gettle- 
ment is granted in about the same spirit with which a suc- 
cessful gambler gives a victim enough money to take him 
home. It is not done because it is impossible to make de- 
livery, but for quite different reasons; principal among which 
is the fear that, if settlement be not made, the commodity 
will be brought in from the country or from other cities. 
Of course, in case of a corner, the farmers do often sell at 
high prices; but that is not what the cornerer desires, and he 
prevents it whenever he can. 


In some instances, however, when the situation appears 
to be well in hand, he will refuse to settle. A corner in corn, 
which occurred some years ago, is called to mind in which 
the cornerers said to those who wished to settle, “Go into 
the pit and buy the corn. We are not running this deal 
through philanthropy.” The spirit with which the trader 
does business is much the same in the case just given as in 
the case where he permits his victims to settle. The cornerer 
simply wishes to get the price of the commodity just high 
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enough so that the belated short will buy of him, and yet not 
high enough to warrant the trouble and expense of going to 
others to get the commodity. 


When a trade is canceled by the process of ringing out, as 
is called, or through any clearinghouse or settlement system, 
it is an evidence, not that the closing of a trade is impossible, 
but that the cornerer knows that it is possible to do it other- 
wise. For, if he could prevent others from selling the com- 
modity, and if he were not ready to sell it himself, he would 
let those who are being cornered keep on bidding in the pit, 
so that the price would be raised higher and higher, which is 
exactly what the cornerer wishes (emphasis supplied). 


The mere fact that delivery by the shorts would be possible—by 
going to additional trouble and expense—in no way negates the 
existence of a corner. In fact, such possibility is recognized in the 
classical illustrations of a corner. 


In corner cases, as in cases under the Sherman Act, the “mo- 
nopolized resource seldom lacks substitutes; [but] alternatives 
will not excuse monopolization” where the alternatives impose 
additional expense on the victim of the monopoly. Gamco, Ine. v. 
Providence Fruit & Produce Bldg., 194 F.2d 484, 487 (C. A. 1), 
certiorari denied, 344 U.S. 817. 


The Court states in the Volkart case that the shorts must be 
compelled to take whatever steps are necessary to be able to make 
delivery in order to prevent the exchange from being an illegal 
gambling institution (311 F.2d at 59-60). The Court thus accepted 
the argument set forth in a brief, amicus curiae, by the New York 
Cotton Exchange. The Court quoted the brief, amicus curiae, as 
follows (311 F.2d at 55-56) : 


A contract on a futures exchange may be performed either 
by offset on the exchange or by delivery and receipt of ware- 
house receipts for the physical commodity. Most contracts 
are performed by offset on the exchange in the manner de- 
scribed above. 


The liquidation of futures contracts on an exchange by 
offset, in the main, instead of by delivery is to be expected 
because of the manner in which the exchange is utilized. 
The speculator does not deal in the actual commodity but 
uses the exchange in the expectation of making a cash profit 
resulting from fluctuations in prices on the exchange. The 





DAVID G. HENNER 
Cite as 30 A.D. 1151 


hedger, who deals in the commodity, is also generally in- 
terested in liquidating his futures contracts on the exchange 
for cash because any loss he sustains on his spot commit- 
ments if the price moves against him is expected to be offset 
by his profit on the futures market, and any gains resulting 
from price changes in the spot market is expected to be off- 
set by a loss on the futures market. 


However, despite the fact that most contracts on futures 
markets are liquidated by offset, it is well settled that a 
commodity exchange which did not require a short to de- 
liver at maturity and a long to receive the commodity at 
maturity would be a gambling institution. The legality of 
every futures exchange rests on the obligation of the parties 
to the futures contract to deliver or take delivery of the 
commodity unless the contract has been liquidated by offset 
on the exchange. 


‘The intent to deliver or to receive delivery is thus 
vital in determining whether or not the transaction is 
legal. The bylaws of commodity exchanges do not leave 
this question open to argument or dispute. The exchange 


contract provides for delivery or acceptance of delivery 
and neither broker nor customer has any choice in the 
matter. It is as certain as anything can be that a party 
who buys or sells a futures contract and does not offset 
it by a contra transaction will receive the commodity or 
be called upon to deliver.’ Baer and Saxon, Commodity 
Exchanges and Futures Trading, p. 305 (1949). 


The rules of the New York Cotton Exchange specifically 
provide that futures contracts made on the Exchange are 
binding until fulfilled by delivery of the cotton and payment 
therefor, and that a contract entered into with an under- 
standing that it is not to be so fulfilled is forbidden (Rule 
3.03(1)). 


Thus, the fundamental principle underlying all commodity 
exchanges is that a person who buys or sells a futures con- 
tract and does not offset it by a contra-transaction on the 
exchange must receive the commodity or be called upon to 
deliver it. The fact that most persons who trade on a com- 
modity exchange expect to offset their contracts before the 
date of delivery or receipt is not a denial of this principle. 
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To base the validity of futures trading on whether the parties 
actually intend to make or take delivery is to base the validity of 
futures trading on “the stuff that dreams are made of’’.!*® Less 
than one percent of the persons using the futures markets actually 
intend to make or take delivery.'® It was stated in connection 
with the 1968 amendments to the Commodity Exchange Act that 
the “most common characteristic of these [futures] contracts is 
that not one in a hundred is ever consummated by receipt or de- 
livery of the actual physical product” (113 Cong. Rec. 34405). 
Even persons engaged in bona fide hedging transactions do not 
generally intend to make or take delivery.’™ 


Futures are seldom fufilled by delivery, secondly, because 
the quality of the actual commodity to be received will prob- 
ably not meet the needs of the buyer. The future contract 
permits the delivery of a wide range of grades and does not 
allow the buyer to specify particular qualities which his busi- 
ness demands. To those, therefore, who are in a position to 
merchandise the commodity, the future contract usually 
does not meet their needs.'® 


Those who enter this market do so with the clear intention 
of trading in rights and titles. Rarely do.they ever intend to 


receive the physical commodity as a result of their transac- 
tions. They fully intend to make settlements by paying differ- 
ences in cash because deliveries of physical commodities on 


159. The quotation is from Jenkins v. Smith, 21 F. Supp. 251, 253 (D.Conn.). 

160. Gold, Modern Commodity Futures Trading (2d ed. 1961), p. 16; Hoffman, ‘“‘Govern- 
mental Regulation of Exchanges”, Annals of the Am. Acad. of Pol. and Soc. Sci. (May 1931), 
pt. 1, p. 44; Taylor, “Trading in Commodity Futures’, 43 Yale L. J. 68, 89; 80 Cong. Rec. 
6164, 8089; 118 Cong. Rec. 34405; Brace, The Value of Organized Speculation (1913), pp. 45- 
46; Baer and Saxon, Commodity Exchanges and Futures Trading (1949), p. 138; Patterson, 
“Hedging and Wagering”, 40 Yale L. J. 843, 848-850; United States v. Coffee Exchange, 263 
U.S. 611, 616; Chicago Board of Trade v. Olsen, 262 U.S. 1, 33, 36; In re Rosenbaum Grain 
Corporation, 103 F.2d 656, 660 (C. A. 7). 

161. Baer and Woodruff, Commodity Exchanges (3rd ed.), pp. 95, 123; Report of the Fed- 
ercl Trade Commission on the Grain Trade (1920), Vol. V, pp. 183-185, 291; Report of the 
Federal Trade Commission on the Grain Trade (1926), Vol. VII, pp. 34-35; Merrill Lynch, 
Pierce, Fenner & Beane, How to Hedge Commodities, p. 14; Hoffman, Future Trading and 
the Cash-Grain Markets (U.S.D.A. Circular No. 201, January 1932), p. 7; Hoffman, Hedging 
by Dealing in Grain Futures (1925), pp. 22-23; Bakken, “‘Adaptation of Futures Trading to 
Live Cattle”, in Futures Trading in Livestock (1970), p. 65; Kirtley, “Futures Contracts for 
Commodities in Production Differ in Application from Those Held in Storage”, in Futures 
Trading in Livestock (1970), p. 79; Belveal, Charting Commodity Market Price Behavior 
(1969), p. 156; Working, “Economic Functions of Futures Markets”, in Futures Trading in 
Livestock (1970), p. 20. 

162. Hoffman, Future Trading Upon Organized Commodity Markets in the United States 
(1932), p. 107. 
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futures contracts are on the whole unsatisfactory for specific 
uses, 163 


Also, the hedgers who have short positions in the market—and 
who are, therefore, subject to Being cornered—are frequently 
processors who own and need the cash commodity, which they 
have hedged by the sale of futures contracts, in their manufactur- 
ing operations. Other hedgers may be merchants who similarly 
own and need the cash commodity, which they have hedged, for 
distribution to their customers.'™ 


The Courts should not hold that a futures contract is an illegal 
gambling contract merely because the parties do not intend to 
make or take delivery. The risk of loss due to a change in prices 
is necessarily present in the business world. It confronts pro- 
ducers, processors and handlers of commodities. Transferring this 
risk through futures trading to speculators who are willing to 
assume the risk performs a valuable commercial function which 
is quite different from a gambling contract.’® 


A gamble involves the deliberate creation of a risk in the 
hope of correctly forecasting the outcome of a game or other 


event to win a wager with an opponent. A speculation, on the 
contrary, is the assumption of a risk existing in the nature of 
an enterprise. To qualify as a speculation, a risk must be 
taken as an unavoidable business procedure. The only way to 


reduce the hazards of such a risk is to pass it on to some- 


one else who may specialize in such risk-taking—or specu- 
lation.!* 


To be overly concerned with establishing that the parties in- 
tended to make or take delivery—which is pure fiction—would 


lead to countenancing corners or squeezes and, therefore, the 


validity of futures contracts should be recognized on the basis of 


their serving a legitimate economic function rather than on the 
sophistical determination that the parties actually intended to 
make or take delivery. 


163. Bakken, Theory of Markets and Marketing (1953), p. 164. 

164. Baer and Saxon, Commodity Exchanges and Futures Trading (1949), pp. 197-250; 
Hoffman, Future Trading Upon Organized Commodity Markets in the United States (1932), 
pp. 377-418. 

165. Baer and Saxon, Commodity Exchanges and Futures Trading (1949), pp. 58-63; Hub- 
bard, Cotton and the Cotton Market (1928), pp. 431-432; Baer and Woodruff, Commodity 
Exchanges (1929), pp. 124-127; Commodity Trading Manual, Board of Trade of the City of 
Chicago (1966), p. 41 (edited by L. D. Belveal). 

166. Commodity Trading Manual, Board of Trade of the City of Chicago (1966), p. 41 
(edited by L. D. Belveal). 
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The courts in the United States have tended to draw the 
line between speculation in futures and wagering according 
to the criterion of “intent to deliver”. The adoption of this 
criterion by the courts seems to reflect an imperfect under- 
standing of futures markets. The economic usefulness of 
futures contracts does not arise from their usability for mer- 
chandising, but mainly from their use for hedging. The 
courts can refuse to enforce gambling contracts in many 
states on the ground that such contracts are illegal, and in 
any state on the ground that such contracts are frivolous 
matters with which the courts refuse to concern themselves, 
as they would refuse to enforce the decisions of an umpire 
in a ball game. On the other hand, the courts seek to enforce 
futures contracts, and other contracts related to them, be- 
cause futures markets are accepted as economically useful 
institutions. An economist would rather see the usefulness 
of futures markets affirmed in court on the basis of their true 
principal merits, rather than on the basis of a technical 
characteristic of the contracts that is necessary, but that, 
when emphasized, misrepresents the main function of such 
markets. 


The choice of grounds on which courts in the United States 
have traditionally sustained futures contracts has had the 
unfortunate effect of hampering efforts of exchanges in the 
United States to control corners and squeezes. The exchanges 
have often felt compelled to countenance recognizably un- 
reasonable demands for delivery, made for manipulative 
purposes, lest in the process of controlling manipulation they 
lose the court-recognized ground for distinguishing between 
economically useful contracts and economically unuseful 
wagers. In England, where the courts have relied on other 
criteria than intent to deliver, corners and squeezes have 
never presented a serious problem. No corner, and no squeeze 
of consequence, has ever been carried through on the Liver- 
pool wheat futures market.'* 


The intent to deliver, as a test of legality, “has been proven to 
be totally inadequate and unreal as a guide for judging the valid- 
ity of commercial transactions in our modern futures markets.’ 


167. Working, “‘Speculation on Hedging Markets’’, in Food Research Institute Studies (Vol. 
I, No. 2, May 1960), p. 188. Accord: Irwin, ‘“‘Legal Status of Trading in Futures’, Ill. Law 
Rev., Vol. XXXII, No. 2 (1937), pp. 155-170; Bakken, Theory of Markets and Marketing 
(1953), pp. 149-167. See, also, Report of the Federal Trade Commission on the Grain Trade 
(1920), Vol. V, pp. 272-347. 

168. Bakken, Theory of Markets and Marketing (1953), p. 150. 
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Contravening the common law rule, the Supreme Court 
has ruled that mere substitution by “ringing out” or “setting 
off” in the clearance of contracts constitutes delivery. 





* * 





* 





* 































In the first hundred years, 1850 to 1950, there were 616 
law suits on record involving transactions classified as specu- 
lative dealings, sales for future delivery, options, payment 
agreements, and wagers. Only 48 of these were brought into 
the Federal courts. In the decade 1926-1935 a total of 61 
suits were instituted in State and Federal courts, a majority 
of which involved dealings in grain, cotton, or securities. 
During the next ten years, 1936-1945, only 38 citations are 
recorded. It is estimated on the basis of these data, not more 
than 650 cases of record will be found relating to futures 
transactions since their inception in this country. 


In concluding my comments on the legal status of futures 
trading in this country may I suggest that the economists 
have a responsibility in outlining for the courts the main 
points of consideration in determining the nature of commer- 
cial contracts and a definitive statement of their purpose. 


On one occasion I suggested the following criteria as a 
starting point in determining the validity of contracts used 
in the futures market. These were: 


A 





Is there a natural or inherent risk which must be borne 
by someone in the market process? 


2. Does this type of market render necessary economic 
services? 


. Is it in the public interest? 





. Are third party interests jeopardized by its existence 
in a commercial society? !* 


Intentions are hard to prove and the burden of proof rests 
with the accuser. It is not sufficient to show that no actual 
commodity passed as a result of a future contract. Were 
this adequate proof of non-intention, almost all future con- 
tracts would be null and void for as we have already seen only 









169. Bakken, “Historical Evaluation, Theory 
American Agricultural Commodities”’, 


and Legal Status of Futures Trading in 
in Futures Trading Seminar (1960), Vol. I, pp. 23-24. 
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a very few are fulfilled by actual delivery. Here the courts 
have come to the aid of the future exchanges and held that 
“off-setting” and other clearing methods constitute delivery 
in symbolic form, being thus merely a convenient and inex- 
pensive way of accomplishing what would otherwise be a 
very burdensome and useless process. In numerous opinions, 
also, the courts have held that it is sufficient to make a con- 
tract valid to merely contemplate delivery, suggesting that 
as long as delivery is one alternative in fulfilling a future 
contract that this is adequate. 


Such a broad concept assures full legal status for all future 
contracts executed and fulfilled in accordance with the rules 
of regularly organized exchanges. So long as the exchange 
makes ample provision for sellers and buyers to make or 
take delivery if they so choose, or in other words so long as 
each contracting party has the right to fulfill his contract by 
actual delivery, the presumption is that actual delivery is in- 
tended or contemplated. Where this right is removed as in 
bucketing trades or by private agreement, it may be inferred 
that delivery is neither intended nor contemplated and that 
the parties to such agreements are merely betting on price 
differences. 


Use of the Future Contract Essential_—To those familiar 
with the practical details of future trading, the legal qualifi- 
cation of intent to deliver must appear somewhat superficial. 
A speculator weighs to the best of his ability the various 
factors in the market situation. If he buys a particular 
future, it is with the knowledge that if the price rises, he will 
be able to sell at a profit. He knows very well, also, that if 
the price falls he must sell his future and limit his loss. 
These are matters about which he contemplates and, if he 
acts, they measure his intentions. For that large body of 
speculators who have no contact whatever with the cash 
business, their interest is limited to probable price changes 
and the factors likely to cause them. While they are thorough- 
ly aware that if their contracts are left open until the de- 
livery month they will have the right (or obligation) to re- 
ceive or deliver the actual commodity, they certainly do not 
contemplate nor intend doing this. Nor does it seem likely 
that they plan to fulfill their contracts by the symbolic 
method of offsets since their knowledge of clearing methods 
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is not much greater than that of merchandising the actual 
goods. 


It would appear that a far better criterion upon which to 
judge whether a given set of acts constitutes gambling or 
not would be that of economic usefulness. Does future trad- 
ing serve a useful purpose in the light of attending costs? 
Are certain types of trading economically of value and 
other economically harmful? This is an objective standard 
and though it may be tedious and difficult to arrive at sound 
conclusions from a study of available information, it is by no 
means an impossible task. In contrast, to test a given set of 
acts by the subjective standard of intention to deliver or 
receive requires at once a measure of insight into human 
nature impossible to obtain. 


As a matter of fact a close study of many of the leading 
cases involving this subject will reveal that the courts have 
frequently looked beyond this principle of intention for some- 
thing more substantial to guide them. In contrasting gam- 
bling with lawful forms of trade it is repeatedly pointed out 
that a gamble or wager involves purely chance in which one 
party gains what another loses with no accruing benefit to 
both parties or to society at large; while in the ordinary 
forms of trade both parties stand to gain as an outcome of 
the bargain which in turn benefits society. This is an em- 
phasis upon the economic usefulness of ordinary trade in con- 
trast to its absence in a gamble or wager. Making sure in 
each case that both buyers and sellers of futures have the 
right of delivery, in order to prove a particular trade or 
trading gambling in character, it should be necessary to 
establish one essential point: that the trade or trading did 
not serve any useful purpose. Using this standard, certain 
types of futures, such as hedges, we could at once place in 
the list of economically useful trades, while others such as 
those not adequately financed or occasional “flyers” made 
during periods of unusual price movements, would fall at 
the other extreme as purely gambling.’ 


The “delivery problem”, which has given rise to the sug- 
gestion that deliveries might be dispensed with, appears to 
have proved serious only on futures markets in the United 


170. Hoffman, Future Trading Upon Organized Commodity Markets in the United States 
(1982), pp. 115-117. 
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States. It has its basis in laws and legal precedents that have 
made it necessary for exchanges in the United States to re- 
quire that actual delivery be made, when demanded, under all 
except the most extraordinary circumstances, in order to as- 
sure that brokerage firms shall be able to collect from specu- 
lators who have lost money. Time and again such speculators 
have sought to evade payment by claiming that the futures 
transaction amounted only to a wager on the price, and courts 
have taken the position that payment could be enforced under 
the law only on a showing of intent of the seller to deliver on 
the futures contract, or of the buyer to accept delivery, or of 
such intentions on the part of both seller and buyer. The re- 
quirements in that respect have differed from state to state. 


In this situation the courts, including the U. S. Supreme 
Court, have been led into what seem to me extraordinary 
exercises in sophistry in order to hold that the requisite in- 
tent was present, and thus to render a just decision, despite 
absence of any real intention by the parties to make or to 
receive delivery in the amounts involved. But there are 
limits on the extent to which the courts can be expected to 
strain common sense in order to do justice in the presence 
of laws against wagering, hence exchanges in the United 
States have felt compelled to make a strong showing of 
presumption that futures contracts will be settled by de- 
livery. Under those conditions it is not possible for an ex- 
change to avoid the occurrence of an occasional squeeze.’™ 


If a court insists, however, on adhering to the intention to de- 
liver test as a basis for distinguishing futures contracts from 
gambling contracts, it should recognize that offset on the ex- 
change satisfies the test of intention to deliver. 


Contemplated Delivery.—Deliveries constitute a small per- 
centage of transactions in any option—at Chicago a very 
small fraction of 1 percent, at least if delivery is to be taken 
to refer to grain received as a result of a future contract and 
shipped by the person thus acquiring ownership. Cases of 
delivery where the warehouse receipt is delivered out on 
another future contract are much more frequent. Most hedg- 
ing trades as well as speculative trades are terminated by 
buying in or liquidating a future contract as such instead of 


171. Working, ‘“‘Economic Functions of Futures Markets’, in Futures Trading in Livestock 
(1970), pp. 21-22. 
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holding on until delivery. This is so much the general prac- 
tice that it might be alleged to be not true in the ordinary 
sense of the words that a futufe contract is made with the 
intention of delivery as if there were no other alternative 
to be considered except in an emergency. Therefore, “con- 
templated delivery” means that delivery is in the mind of 
the person who enters into the contract, not as the outcome 
exclusively expected, but as one of the possibilities and as 
a practicable alternative to closing the contract in the pit. 
Settlement by offset and by the payment of differences may 
be contemplated at the same time that delivery is contem- 
plated ; that is, delivery need be but one of the alternatives in 
mind. Only a small percentage of future trades are made 
with delivery intended or contemplated except in this broad 
sense. But the law is satisfied with evidence of this condition 
as proving intention to deliver, and grain interests claim 
that the business uses of the future contract require just 
such an interpretation.’ 


In Board of Trade v. Christie Grain & Stock Company, 198 
U.S. 236, 246-250, the Court held that a “set-off [on a commodity 
exchange] is in legal effect a delivery” (198 U.S. at 250). “The 
fact that contracts are satisfied in this way by set-off and the 
payment of differences detracts in no degree from the good faith 
of the parties, and if the parties know when they make such con- 
tracts that they are very likely to have a chance to satisfy them 
in that way and intend to make use of it, that fact is perfectly 
consistent with a serious business purpose and an intent that the 
contract shall mean what it says’ (emphasis supplied; 198 U.S. 
at 248). 


The Christie Grain & Stock Company case related to the set-off 
between members of the Exchange, and the Court did not express 
any opinion as to whether the same rule would apply “where the 
members buy as brokers” (198 U.S. at 250). The same reasoning 
should apply in either situation but there is no guarantee that it 
will be so applied, particularly in State courts. See “Legislation 
Affecting Commodity and Stock Exchanges”, 45 Harvard Law 
Review (1932), pp. 912-925. If necessary, the courts should hold 
that the Commodity Exchange Act supersedes state laws, at 
least insofar as it recognizes and sanctions futures trading on 
commodity markets. See, Taylor, “Trading in Commodity Futures 


172. Report of the Federal Trade Commission on the Grain Trade (1920), Vol. V, p. 291. 
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—A New Standard of Legality?”’, 43 Yale L. J. (1933), pp. 68, 
94-102; State v. Rosenbaum Grain Co., 115 Kan. 40, 222 Pac. 80. 


But even if the courts choose to remain in a legal quagmire— 
despite the existence of several sound and logical alternatives— 
by insisting that under State gambling statutes futures contracts 
are legal only if the parties actually intend to make or take de- 
livery, Federal courts, in interpreting a Federal, remedial regu- 
latory statute, should not fall into the same quagmire. They should 
recognize that intention to deliver is a fiction. With rare excep- 
tions, shorts do not intend to make delivery and longs do not 
intend to take delivery. To require shorts at the maturity of each 
contract to make ready to deliver would greatly diminish the use- 
fulness of futures trading. To excuse an intentional corner or 
squeeze because the shorts did not take such action would defeat 
the purpose of the Commodity Exchange Act to prevent “sudden 
or unreasonable fluctuations” in futures prices resulting from 
“speculation, manipulation, or control” (7 U.S.C. § 5). 


The Judicial Officer held in Jn re Cargill, Inc., et al., 29 Agri- 
culture Decisions 880, 914, appeal pending, that “if the ruling in 
Volkart is to the effect that intentional squeezes are not manipula- 
tion in violation of the act we, of course, do not agree.” 


The Volkart decision is plainly erroneous, in this respect.'™ 
The holdings contrary in principle in Great Western Food Dis- 
tributors v. Brannan, 201 F.2d 476, 481 (C. A. 7), certiorari 
denied, 345 U.S. 997, and G. H. Miller & Company v. United 
States, 260 F.2d 286, 289 (C. A. 7), certiorari denied, 359 U.S. 
907, should be followed. 


II 


The respondent argues in his brief, pp. 48-49, that under the 
Volkart holding, manipulation cannot be effected without con- 
trolling the cash or spot [i.e., actual] commodity. The respond- 
ent’s argument is as follows: 


Material to the case at bar is the Court of Appeals decision 
in Volkart which rejected the holding of the judicial officer 
in In re: Volkart, CEA No. 82. The judicial officer at page 
32 of his Opinion had held there was no need for respond- 
ents therein to have been found “in control” of the spot market 


178. See the criticism of the Volkart case in “The Delivery Requirement: An Illusory Bar 
to Regulation of Manipulation in Commodity Exchanges,” 73 Yale Law Journal (1963), pp. 
171-186. 
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in order to be guilty of a manipulation. He had stated: “It is 
plain too that futures prices may be manipulated upward 
or downward or kept from going up or down by numerous 
and divers methods and if such prices may be intentionally 
raised artificially under some circumstances without the 
necessity of monopoly of the deliverable spot commodity or 
control over a substantial part of the deliverable supply, we 
know of no principle of law to the effect that the prices are 
not manipulated.” 


Expressed rejection of this notion appears in Volkart, 
supra, at p. 60 where the Court found that it was not the 
intention of the statute to prohibit manipulation where there 
was an ample supply of the spot commodity available to the 
shorts. 


As stated supra, p. 1233, the holding in the Volkart case as to 
the essential elements of a corner do not apply to other types of 
manipulation. Moreover, the respondent’s argument is specious. 
The Court did not hold in the Volkart case that control of the 
spot commodity in an essential element of a corner. The Court 
did not directly rule on whether a corner or a squeeze can be 
effected without controlling the actual commodity because the 


Court held that uncertificated cotton in ample quantities was 
available to the shorts for delivery if they had acted in time. The 
Court stated (311 F.2d at 59): 


In most, if not all of the cases in which a trader has been 
adjudged guilty of manipulation, it has effectively controlled 
the spot commodity to the exent necessary to enable it to 
convert its dominant long futures position into an illegal cor- 
ner or squeeze. In the present case, the petitioners did not 
control the available supply of ‘certificated cotton’. Of more 
importance, we do not agree that the 1,250,000 bales of un- 
certificated cotton stored at ports designated as delivery 
points can be disregarded in determining the size of the 
available supply upon the simple finding that on October 15 
the shorts did not have time to purchase the proper grade and 
class of cotton and secure its certification. 


In other words, the Court did not have to determine whether 
a corner could be effected solely by means of the futures market 
(without controlling any of the spot commodity) because the 
Court found that there were 1,250,000 bales of uncertificated cot- 
ton available to the shorts, and the short contracts open on the 
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exchanges amounted to only 13,400 bales (311 F.2d at 56). If 
the uncertificated cotton were actually “available” to the shorts, 
there were over 93 bales of uncertificated cotton available for 
every bale needed by the shorts.'"* 


The issue as to whether a corner can exist without any control 
of the spot commodity could only have been decided by the Court 
of Volkart had held a long futures position in excess of the supply 
available to the shorts. For example, if Volkart had long con- 
tracts calling for the delivery of 2,500,000 bales of cotton, with- 
out controlling any of the spot commodity, and Volkart inten- 
tionally exploited the situation and exacted an artificially high 
price, the issue would have been presented as to whether a corner 
existed.175 


If such a factual situation were presented for decision, the 
sound holding would be that, unquestionably, a corner existed. 
The test of a corner is a practical test—does the cornerer have 
sufficient control over the shorts—whether obtained by con- 
trolling the cash commodity, or futures contracts, or a combina- 
tion of both—that he has the power, and exercises the power to 
force the shorts to pay an artificially high price? As stated in 
the Great Western case, supra, 201 F.2d at 478-479: 


Generally speaking, a corner is an executed plan of manip- 
ulation of prices of a given commodity whereby a trader or 
group of traders gains control of the supply or the future 
demand of a commodity and requires the shorts to settle 
their obligations, either by the purchase of deliverable 
quantities of the supply or offsetting long contracts, at an 
arbitrary, abnormal and dictated price imposed by the cor- 
nerer. This manipulation may be effected by creation of an 
artificial demand through purchases of long contracts in 
excess of the known deliverable supply, * * * or by the 
purchase of all of the available cash supply, * * * or by a 


combination of both, as charged in this complaint. 


In the Chicago Board of Trade’s Trading Manual, edited by 
the respondent’s expert witness, it is stated: 


174. Dividing 1,250,000 bales by 13,400 bales equals 93.3 bales. 

175. Position limits established by the Commodity Exchange Commission would not, of 
course, permit such a large position, but the example illustrates the point. There have been 
times when an individual, or a group acting collectively, have held a long futures position in 
excess of the “‘available” supply. 
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CORNER— (1) To corner is to secure such relative control 
of a commodity or security that its price can be manipulated. 


(2) In the extreme situation, obtaining more 
contracts requiring the delivery of commodities or securities 
than the quantity of such commodities or securities actually 
in existence.'!76 


There is no requirement that the cornerer control the spot com- 
modity. It is enough that he has such relative control over the 
shorts that he can compel them to liquidate their positions by pay- 
ing an artificially high price for offsetting contracts. 


The term corner, as applied to a futures market, “is simply 
an abbreviation of the more comprehensive expression of ‘cor- 
nering the shorts.’”'77 Huebner, The Stock Market (1922), 
p. 382; and see Encyclopedia of the Social Sciences (19387 ed.), 


Vol. IV, pp. 408-409; and 80 Cong. Rec. 6161. The word “corner” 
has been variously defined as follows: 


A corner, always illegal, is a condition where one or several 
operators control or have contracted for so much of the 
supply that outstanding contracts to deliver cannot be ful- 


filled except at prices which the operators of the corner 
dictate.'7§ 


Corners.—Strictly speaking, a corner never does actually 
exist in a commodity market, but the resemblance to a “cor- 
ner” in securities is so close that the use of the term may be 
permitted. A stock is said to be cornered when one man or firm 
or interest owns contracts to deliver to them more shares 
than actually exist. The managers of such an operation 
know exactly how many shares the company has outstand- 
ing and, of course, they can easily figure when they have 
bought more than that number of shares. In that case those 
who have sold the stock short must “settle” with the man- 
agers of the corner because they can obtain stock from no 
one else. In a commodity market like cotton it is impossible 
for anyone to say that he owns all the cotton in existence. No 


176. Commodity Trading Manual, Board of Trade of the City of Chicago (1966), p. 175. 

177. There is of course another type of corner operated “in actual commodities without 
futures being in any way involved.” Report of the Federal Trade Commission on the Grain 
Trade (1926), Vol. VII, p. 242. “The corner was known before future trading was invented.” 
Ibid. Both types of corners are specifically prohibited by the Commodity Exchange Act, i.e., 
a corner of the actual commodity in interstate commerce, or a corner in connection with a 
commodity futures market. 7 U.S.C. §§ 9, 13(b), and 13b. 

178. Baer and Saxon, Commodity Exchanges and Futures Trading (1949), pp. 82-83. 
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matter how short the crop and how tight the position, cot- 
ton will appear from remote farms, from mill warehouses, 
and from Europe to be delivered on the contract which has 
attained such a high price. The word corner then, when used 
in a commodity market, merely means a position so tight 
that it is impossible to buy contracts except at a very high 
figure.’” 


A corner, then, is the result of an oversold market bring- 
ing about a situation in which the sellers are unable to ful- 
fill their contracts and have to buy back from those to whom 
they have contracted to deliver, or, in other words, settle 
their contracts by paying over to those who have cornered 
the market the differences between the price they have con- 
tracted to sell for and the price which the manipulators have 
succeeded in bringing about. 


* * * 


The usual method of bringing about a corner is for a syndi- 
cate to buy all the offerings of the short-sellers, and to en- 
courage the latter to go on selling until their sales exceed 
the amount of the commodity that is available for delivery. 
The syndicate then demands delivery in due course, refusing 
to settle except on its own terms. As a rule, nothing is gained 
by absolutely ruining the shorts. * * * The latter are “squeez- 
ed” to the full extent to which it is considered judicious.’® 


The modern corner results from an “oversold” market. If 
a syndicate is formed to buy all the offerings of the short- 
sellers, and can so control the supply that the sales of the 
shorts exceed the amount of the commodity available for 
delivery, it is evident that the price can be put up to almost 
any extent. The shorts are forced to purchase from the 
syndicate. This kind of corner is much more effective than 
the old method of engrossing the actual supply and raising 
the price to the consumer.?*! 


With the growth of an organized speculation, however, 
a new kind of corner has made its appearance. * * * A suc- 
cessful speculative corner occurs when the market is over- 
sold, that is, when the bulls have secured the control of a 


179. Hubbard, Cotton and the Cotton Market (2d ed. 1927), p. 392. 

180. Smith, Organised Produce Markets (1922), pp. 112-118. 

181. Emery, Speculation on the Stock and Produce Exchanges of the United States (1896), 
p. 178. 
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considerable part of the local supplies and have induced so 
much short selling that there is not enough of the commodity 
available in the market to cover all the short contracts within 
the required time.!*? 


Broadly defined, a “corner” is the securing of such con- 
trol of the immediate supply of any product as to enable 
those operating the “corner” to arbitrarily advance the 
price of the product. 


* * * 


[A]n accompanying artificial demand [is] created * * * 
by purchases of futures from “short” sellers.1** 


[A corner occurs] when a much greater amount of 
any given commodity has been sold for future delivery with- 
in a given period that can be purchased in the market. The 
buyers, who are called in the slang of the exchanges the 
“longs,” then insist upon delivery, and by this means suc- 
ceed in running up the prices to a fictitious point, at which 
the “deals” are “rung out,” between the dealers by the pay- 
ment of differences, or, where the purchasers insist upon it, 
by actual delivery.'* 


A corner is a condition where one operator controls so 
much of the supply that contracts to deliver cannot be ful- 
filled except at prices which he dictates.’* 


Of course it is possible that the buyers may have bought 
up more wheat than the shorts can find to deliver, in which 
case it is said that they have cornered the market.1%¢ 


When the supply of the actual commodity is limited and 
when the anxious shorts are bidding for it, in order to close 
their contracts, we have the condition of the market which 
is called a “corner”.!87 


A corner occurs whenever a commodity (or the right 
thereto) which has been sold for delivery is so controlled by 


182. Emery, “Futures in the Grain Market” (in The Economic Journal, Vol. IX, 1899), 
p. 54. 
183. United States v. Patten, 187 Fed. 664, 668 (S.D.N.Y.), reversed on other grounds, 226 
U. 8S. 525. 


184. Kent v. Miltenberger, 18 Mo. App. 503, 506 (1883). 

185. Baer and Woodruff, Commodity Exchanges (3d ed. 1935), p. 146. 
186. Weld, The Marketing of Farm Products (1916), pp. 321-322. 
187. Brace, Phe Value of Organized Speculation (1913), p. 35. 
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the purchaser that the seller cannot make delivery except by 
buying from the purchaser. Under such circumstances the sell- 
er is of course at the mercy of the purchaser. Unless restrain- 
ed, the purchaser has the power to manipulate the price of the 
commodity to be used as a basis of settlement artificially 
rather than in accordance with the natural adjustments of 
supply and demand.'** 


A “squeeze” is a manipulative effort differing from a corner 
only in degree. The term “‘squeeze” has been defined as follows: 


In using the terms “corner” and “squeeze” we make no 
attempt to go beyond the distinction involved in the popular 
concept of a squeeze as a manipulation of the same character 
as a corner but less severe.'*® 


A squeeze is a relatively small corner, occurring in de- 
liveries for some one month or some one grade.}*° 


A “squeeze” is a little corner, occurring in futures for 
some one month.!*! 


Numerous other authorities have defined the term “squeeze” 
similarly or have used the term “squeeze” synonymously with 
“corner”. See, e.g., Emery, Speculation on the Stock and Produce 
Exchanges of the United States (1896), p. 175; Smith, Organised 
Produce Markets (1922), pp. 112-116; Hubbard, Cotton and the 
Cotton Market (2d ed. 1927), p. 396; Shepherd, Marketing Farm 
Products (1946), pp. 123-126; Brace, The Value of Organized 
Speculation (1913), pp. 105, 114; and Weld, The Marketing of 
Farm Products (1916), p. 322.1% 


Senator Pope, who was in charge of the bill which was enacted 
as the Commodity Exchange Act, gave the following definition 
of a squeeze (80 Cong. Rec. 8089) : 


Squeeze (congestion): These are terms used to designate 
a condition in maturing futures where sellers (hedgers or 
speculators), having waited too long to close their trades, 


188. Goldstein, Marketing: A Farmer’s Problem (1928), p. 127. 

189. Working, “Price Relations Between May and New-Crop Wheat Futures at Chicago 
Since 1885” (in Wheat Studies of the Food Research Institute, Stanford University, Vol. X, 
No. 5, February 1934), p. 184, fn. 1. 

190. Baer and Saxon, Commodity Exchanges and Futures Trading (1949), p. 83. 

191. Baer and Woodruff, Commodity Exchanges (3d ed. 1935), p. 146. 

192. On rare occasions, the term squeeze has been used in a manner to include non- 
manipulative congestion occurring at the end of a delivery month. See Baer and Saxon, Com- 
modity Exchanges and Futures Trading (1949), p. 83. 
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find there are no new sellers from whom they can buy, de- 
liverable stocks are low, and it is too late to procure the 
actual commodity elsewhere to settle by delivery. Under 
such circumstances and though the market is not cornered 
in the ordinary sense, traders who are long hold out for an 
arbitrary price [emphasis supplied]. 


Manipulation of prices is generally most effective in little cor- 
ners, or squeezes.'** But in any event, all manipulations, includ- 
ing corners and squeezes, are prohibited by the Commodity Ex- 
change Act (7 U.S.C. Supp. IV, 1969, §§ 9, 18b and 13(b)). There 
is no requirement that the manipulator have control over any 
portion of the spot commodity. A corner or squeeze can be 
effectuated—in some circumstances—solely by acquiring con- 
tracts for the delivery of more of the commodity than is “avail- 
able” to the shorts. 


Ill 


The Court in the Volkart case stated that there “may be a 
squeeze not planned or intentionally brought about by the pe- 
titioners” and that such “a squeeze should not result in their 
being punished” (311 F.2d at 58-59). Similarly, the Court in the 
Great Western case stated (201 F.2d at 479): 

























First, the intent of the parties during their trading is a 
determinative element of a punishable corner. Unintentional 
corners can develop, 7 F.T.C. Report on the Grain Trade 243 
(1926), and should not carry the pain of forfeiture of trad- 
ing privileges (emphasis supplied). 


This view, based on the Report of the Federal Trade Commis- 
sion on the Grain Trade, is sound. But the Report of the Federal 
Trade Commission also states, on the next page from that cited, 
that the “long interest, no matter how built up, that allows itself 
to be tempted into exploiting the situation in a way to involve 
acute disturbance of the market becomes a cornering interest. 
But a mere squeeze may involve exploitation differing only in 
degree.”’!% 


The Federal Trade Commission Report also states: 


Furthermore, sales of grain for forward delivery and the 
switching of hedges and spreading between options and 





193. Emery, Speculation on the Stock and Produce Exchanges of the United States (1896), 
p. 175; Report of the Federal Trade Commission on the Grain Trade (1926), Vol. VII, p. 244. 
194. Report of the Federal Trade Commission on the Grain Trade (1926), Vol. VII, p. 244. 
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markets may put the elevator merchandiser in a position to 
squeeze the shorts as the opportunity arises, even though he 
had no thought of that in originally making his purchases 
and sales.}* 


Even if a long interest is originally built up for a legitimate 
business purpose, once the long interest determines that it has 
a controlling long position, forms the intent to squeeze the shorts, 
and then proceeds to exploit the situation by exacting an arti- 
ficially high price from the shorts, this is prohibited manipula- 
tion. 


IV 


In determining the meaning of “manipulate”, the respondent 
attaches significance to the failure of Congress to enact a defini- 
tion of the term proposed by the Commodity Exchange Authority 
(Brief, pp. 45-46). The respondent cites the following proposed 
definition of “manipulate” in his Brief, pp 45-46, which he con- 
tends was proposed as part of the 1968 amendments, but not 
adopted: 


The word ‘manipulate’ shall be construed to mean the 
exacting, causing[,] or maintaining of an abnormal or arti- 
ficial price by any course of action which raises, depresses, 
fixes, pegs[,] or stabilizes the price at or to a level different 
than that which would otherwise prevail. Any action result- 
ing in the exacting, causing, or maintaining of an abnormal 
or artificial price shall constitute manipulation irrespective 
of any act[s] or omission[s] by the holders of future[s] 
contracts [adversely] affected by such action (emphasis sup- 
plied). 


The respondent argues (Brief, p. 45) that this “is very im- 
portant to our inquiry in showing what ‘manipulation’ is not.” 


First, the respondent’s argument that this was proposed or 
considered in connection with the 1968 amendments to the Act 
adopted by the 90th Congress is erroneous. The bills considered 
in connection with the 198 amendments did not contain any 
definition of the term “manipulate’’.’** 


195. Id. at 256. 

196. H. R. 11980, 90th Cong., Ist Sess., was the initial bill in connection with the 1968 
amendments. H. R. 12317, 90th Cong., Ist Sess., was a similar companion bill. H. R. 11930 
was amended and a new bill was introduced (H. R. 13094, 90th Cong., Ist Sess.) embodying 
the amendments (see H. Rep. No. 743, 90th Cong., Ist Sess., p. 7). H. R. 138094 was the bill 
which was enacted as the 1968 amendments (82 Stat. 26). 
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Assistant Secretary of Agriculture George L. Mehren specifi- 
cally advised the Congress in connection with the 1968 amend- 
ments that: “We do not ask—as we did before the 89th Con- 
gress— * * * to define the term ‘manipulate’.”)” 


H. R. 9178, 90th Cong., 1st Sess., which contains a definition of 
“manipulate” substantially the same as the definition quoted by 
the respondent, was not introduced at the Department’s request. 
The Department made no report on this bill, and no action was 
taken on the bill. It was not considered in connection with the 
1968 amendments which were enacted during the same Congress. 


Prior to the 90th Congress (which passed the 1968 amend- 
ments), the Department had proposed a definition of “manip- 
ulate” on various occasions. The earlier bills would have defined 
the term “manipulate” as the causing or maintenance of an arti- 
ficial price by planned action.’** The later bills would have 
defined the term substantially the same as the definition quoted 
above from the respondent’s brief.'*® 














Some of the reports by the Department and by the Congres- 
sional staffs indicate that the definitions proposed by the Depart- 
ment were to clarify the statute by enacting the existing admini- 
strative construction of the statute. 





The respondent argues in his brief, p. 46, with respect to the 
proposed definition of “manipulate” quoted supra, pp. 1288-89: 





As stated in a commentary appearing in the American Bar 
Journal, 55 ABA 860 (1969), the proposed definition in 
part was “directed toward circumventing the decision in 
Volkart Bros., Inc. v. Freeman, 311 F.2d 52 (5th Cir. 1962)” 
as the proposal would have made an unintentional act 
criminal. 





197. Hearings Before the Committee on Agriculture, House of Representatives, 90th Cong., 
ist Sess., on H. R, 11930 and H. R. 12817, p. 42. 

198. See H. R. 4685, 81st Cong., Ist Sess.; S. 2807, 86th Cong., 2d Sess.; S. 1980, 87th Cong., 
Ist Sess.; S. 402, 88th Cong., Ist Sess. A similar definition is contained in S. 341, 82d Cong., 
Ist Sess., which was not introduced at the Department’s request, but the Department reported 
favorably on the bill. 

199. See S. 2859, 88th Cong., 2d Sess.; H. R. 11278, 88th Cong., 2d Sess.; H. R,. 11788, 89th 
Cong., Ist Sess. The bill quoted by the respondent was probably S. 2859, 88th Cong., 2d Sess., 
or H. R. 11278, 88th Cong., 2d Sess., which are identical to the respondent’s quotation, except 
that the respondent omitted the matters which appear in brackets on pages 1288-89, supra. 
The other bills referred to in this footnote are identical, in purpose, but have minor language 
variances. The information in this section of the decision as to the various proposals to define 
the term “manipulate” is based on the official files of the Senate and House Agriculture Com- 
mittees. 
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The view expressed in the American Bar Journal related to 
the underscored portion of the proposed definition quoted supra, 
pp. 1288-89. The view that this language was directed at the 
holding in the Volkart case seems credible, although there is no 
proof of this. 


As explained supra, pp. 1264-80, the Volkart case was incorrect- 
ly decided, in this respect, and it is reasonable to assume that the 
Commodity Exchange Authority wanted the error legislatively 
corrected. 


The view expressed in the American Bar Journal (55 ABA at 
861) that the proposed definition “would have made an unin- 
tentional act criminal” is not sound. A price would not be re- 
garded as abnormal or artificial under the proposed definition, 
at least by the Department, without manipulative intent.?° 


The proposed definitions were also apparently aimed at en- 
acting the correct principle as to pegging or stabilizing operations 
set forth in United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 
221-223, in view of the contrary holding in General Foods 
Corporation v. Brannan, 170 F.2d 220, 229-231 (C. A. 7), see 
supra, pp. 1227-32.?%1 


Significantly, none of the proposed definitions of “manipulate” 
were voted on by either the House or the Senate. Hence the Con- 
gress has never expressed any view as to the proposed definitions. 
Horeover, the proposed definitions set forth the definition of 
manipulate which should properly be followed even in the ab- 
sence of Congressional action. 


It is settled that no adverse inference is to be drawn from the 
proposal by an agency of clarifying legislation or from the 
failure of Congress to enact such legislation. As stated by the 
Supreme Court: 


On the other hand, we will not draw the inference, urged 
by petitioner, that an agency admits that it is acting upon a 
wrong construction by seeking ratification from Congress. 
Public policy requires that agencies feel free to ask legisla- 


200. See the testimony of the Assistant Secretary and the Assistant General Counsel, USDA, 
in Hearings before the Subcommittee on Domestic Marketing and Consumer Relations of the 
Committee on Agriculture, House of Representatives, 89th Cong., 2d Sess., on H. R. 11788, 
pp. 24-25. 

201. The earlier proposed definitions seem to be directed solely at the General Foods decision. 
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tion which will terminate or avoid adverse contentions and 
litigations.?°? 


This Court has consistently refused to construe such re- 
quests by government agencies and the resulting nonaction 
of the Congress as affirmative evidence of no authority.?® 


In these circumstances, the failure of Congress to vote on or en- 
act proposed clarifying legislation is of no significance. 


202. Wong Yang Sung v. McGrath, 339 U. S. 33, 47. Accord: United States v. Southwestern 
Cable Co., 392 U. S. 157, 171; FTC v. Dean Foods Co., 384 U. S. 597, 609-610; Brennan v. 
Midwestern United Life Insurance Company, 259 F. Supp. 673, 679-680 (N.D.Ind.). Subsequent 
proceedings in the Brennan case, not relevant here, are reported in 286 F. Supp. 702, 
affirmed, 417 F.2d 147 (C. A. 7), certiorari denied, 397 U. S. 989. 

203. FTC v. Dean Foods Co., 384 U. S. 597, 610. 





LIST OF DECISIONS REPORTED 
SEPTEMBER 1971 
AGRICULTURE DECISIONS 


Laboratory Animal Welfare Act, 1966 


SEWARD, JOHNNY. LAWA Docket No. 13. Improper en- 
closures — Transportation — Suspension of license 
for 30 days — Suspension retroactive — Consent 
order 


(No. 14,160) 


In re JOHNNY SEWARD. LAWA Docket No. 13. Decided September 
i, 2971. 


Improper enclosures—Transportation—Suspension of license for 30 days— 
Suspension effective retroactively—Consent 


Respondent is ordered to cease and desist from transporting animals in 
enclosures that are improperly constructed and in a vehicle that is not 
mechancially sound and equipped to provide fresh air, and failing to 
stop the vehicle for periods of rest and failing to provide potable water 
continuously. Respondent’s license is suspended for a period of 30 days. 
Inasmuch as respondent voluntarily ceased his operations as a dealer on 
July 6, 1971, in a mistaken belief as to an effective date, the suspension 
shall be deemed to have commenced on that date. 


Kenneth H. Vail for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Laboratory Animal 
Welfare Act, 1966, as amended and supplemented (7 U.S.C. 2131 
et seq.), instituted by a complaint filed on June 24, 1971, by the 
Administrator, Agricultural Research Service, United States De- 
partment of Agriculture, charging that respondent wilfully vio- 
lated the Act and the regulations and standards (9 CFR 1.1 et seq.) 
promulgated thereunder. On July 15, 1971, respondent filed an 
answer in which he admits the jurisdictional allegations of the 
complaint, neither admits nor denies the remaining allegations, 
waives oral hearing and the report of the Hearing Examiner, and 
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consents to the issuance of a specified order containing findings 
of fact and conclusions based upon the allegations of the com- 
plaint. Complainant has recommended that the order consented 
to by respondent be issued. 


In its recommendation, complainant advised that respondent 
mistakenly believed that his suspension commenced the day on 
which he signed his answer consenting to the order contained 
herein, and that he voluntarily suspended his dealer operations 
on July 6, 1971, as verified by officials of the Agricultural Re- 
search Service. Accordingly, complainant has further recom- 
mended that the effective date of the period of suspension specified 
in the order be made retroactively effective, commencing July 6, 
1971. 


FINDINGS OF FACT 





1. (a) Johnny Seward, hereinafter referred to as the respond- 
ent, is an individual residing at 2310 E. Lexington Avenue, High 
Point, North Carolina, and doing business as Midway Kennels. 

(b) The respondent is now, and at all times material herein 
was: 
(1) Engaged in the business of selling and transport- 
ing, for compensation or profit, dogs and cats in commerce for 
research purposes; and 






















(2) Licensed as a dealer under the Act and the regula- 
tions by the Secretary of Agriculture, and classified as a “B” 
dealer under the regulations. 


(c) At the time of licensing under the Act the respondent 
was apprised of the provisions of the Act and the regulations 
and standards, and agreed in writing to comply with their pro- 
visions. 

2. On or about the period beginning March 14 and ending 
March 15, 1971, in connection with his operations as a dealer, re- 
spondent transported 107 dogs and nine (9) cats in commerte, 
and in connection with said animals violated the Act and the 
regulations and standards in the following respects: 

(a) The vehicle used to transport said animals was not 
mechanically sound and equipped to provide fresh air to all ani- 
mals being transported; 


(b) Animals were transported in primary enclosures which 
were not constructed and ventilated in such a manner that each 





1294 LABORATORY ANIMAL WELFARE ACT, 1966 
Cite as 30 A.D. 1292 


animal in the vehicle had access to sufficient air for normal 
breathing ; 


(c) Animals were transported in primary enclosures which 
were not constructed in such a manner that the openings of such 
enclosures were easily accessible at all times for emergency re- 
moval of animals; 


(d) Animals were placed in primary enclosures over other 
animals in transit without fitting such enclosures with floors of a 
material which prevents animal excreta from entering lower 
enclosures; 


(e) The vehicle used to transport said animals was not 
stopped at least once every 12 hours for a period of at least one 
hour, nor was potable water continuously provided for said ani- 
mals during the required rest stops; 


(f) The respondent failed to identify one cat by affixing an 
official tag or a distinctive and legible tattoo to said animal, as 
required by the Act and the regulations; and 


(g) The respondent failed to keep and maintain complete 
and accurate records with respect to the disposition of said ani- 
mals. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 1 and 2 
herein, respondent has wilfully violated sections 10 and 11 of the 
Act (7 U.S.C. 2140, 2141), sections 2.50(b) and 2.75 of the regu- 
lations (9 CFR 2.50(b), 2.75), and sections 3.11(a), 3.12(a), 
3.12(d), and 3.13(a)(1) of the standards (9 CFR 3.11(a), 
3.12(a), 3.12(d), 3.18(a) (1)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his operations as a dealer, shall 
cease and desist from: 


(1) transporting animals in a vehicle which is not mechanically 
sound and equipped to provide fresh air to all animals being 
transported ; 
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(2) transporting animals in primary enclosures which are not 
constructed and ventilated in such a manner that each animal in 
the vehicle has access to sufficient air for normal breathing; 


(3) transporting animals in primary enclosures which are not 
constructed in such a manner that the openings of such enclosures 


are easily accessible at all times for emergency removal of ani- 
mals; 


(4) placing animals in primary enclosures over other animals 
in transit without fitting such enclosures with floors of a material 
which prevents animal excreta from entering lower enclosures; 


(5) transporting dogs or cats without stopping the vehicle 
used to transport said animals at least once every 12 hours for a 
period of at least one hour, during which time potable water shall 
be continuously provided for said animals; 


(6) purchasing or otherwise acquiring any dog or cat without 
immediately identifying such animal in accordance with section 
2.50 of the regulations promulgated under the Act; and 


(7) purchasing or otherwise acquiring, holding, transporting, 
selling or otherwise disposing of any dog or cat without keeping 
and maintaining adequate records in accordance with section 2.75 
of the regulations promulgated under the Act. 


The respondent’s license under the Act is suspended for a period 
of 30 days. Inasmuch as respondent voluntarily ceased his opera- 
tions as a dealer on July 6, 1971, the effective date of the period 
of suspension specified above will be deemed to have commenced 
on that date. 


This order shall become effective on the day of service upon 
the respondent, and copies hereof shall be served upon the parties. 





LIST OF DECISIONS REPORTED 


SEPTEMBER 1971 
AGRICULTURE DECISIONS 


Packers and Stockyards Act, 1921 


ALCON, LEVI, AND ALFANSO ALCON. P&S Docket No. 
4521. Failure to pay when due—Suspension of reg- 
istration (30 days)—Consent 


AUDUBON AUCTION COMPANY, INC. P&S Docket No. 
4487. Market agency—Deficit in account—Cease 
and desist—Consent hi Ma rbit coeeth acdc 


BIETELSPACHER, FRED. P&S Docket No. 4345. Suspen- 
sion terminated 


CLINTON LIVESTOCK AUCTION, INC. v. LEON AND VONA- 
LEE Dopp, d/b/a Dopp LIVESTOCK COMPANY; AND 
CANADIAN COMMISSION COMPANY. P&S Docket No. 
4430. Corporate veil—Corporation not liable for 
debts of salaried employee o 


COLLINS, WATSON. P&S Docket No. 4348. Dismissal— 
Service of complaint not effected 


Cook, JOHN C. P&S Docket No. 3665. Prior order 
amended to permit employment of suspended regis- 


GARDEN CITY SALE COMPANY, INC. v. LEON AND VONA- 
LEE Dopp, d/b/a Dopp LIVESTOCK COMPANY; REA 
MORTON; AND CANADIAN COMMISSION COMPANY. 
P&S Docket No. 4433. Corporate veil—Corporation 
not liable for debts of salaried employee—Dis- 
missal of complaint against agent .. 


GiBson LIVESTOCK COMPANY, INC. P&S Docket No. 
4523. Insolvency—Deficit—Suspension of registra- 
tion (60 days and thereafter while insolvent)— 
Consent 


HOLT, KENNETH. P&S Docket No. 3556. Suspension 
terminated 


INTERSTATE LIVESTOCK AUCTION MARKET, INC. P&S 
Docket No. 4533. Shippers proceeds — Aid to 
dealer—Cease and desist—Consent Sends 


Kapp, GILBERT. P&S Docket No. 4458. a require- 
ments—Cease and desist—Consent . 


Meccs, Mary H., d/b/a CLARKTON AUCTION COMPANY. 
P&S Docket No. 4512. False weighing—Suspension 
of registration (20 days)—Consent * 
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PARDEE, PHILIP E., Sr. P&S Docket No. 4502. In- 
solvency—Suspension of registration (30 days and 
thereafter while insolvent)—Consent 


Rocky MOUNTAIN LIVESTOCK MARKETS, INC. P&S 
Docket No. 4494. Insolvency—Deficit—Suspension 
of registration (30 days and thereafter while 
insolvent) —Consent 


SCHUBERT, JACK E. P&S Docket No. 4420. Suspension 
terminated 


THORNTON, RAY, AND C. M. EUNICE, JR. P&S Docket 
No. 4505. Shippers proceeds—Suspension of regis- 
tration until deficit is eliminated—Default 


Stay order 


WEIR, Epwarp. P&S Docket No. 4441. Packer — 
Failure to pay—Livestock—Cease and desist — 
Default 


WRIGHT, D. MITCHELL. P&S Docket No. 4435. Bond- 


ing requirements—Suspension of registration until 
bonded—Consent 


(No. 14,161) 


In re JACK E. SCHUBERT. P&S Docket No. 4420. Decided Sep- 
tember 2, 1971. 


Suspension terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on July 28, 1971, suspending re- 
spondent as a registrant under the Act until respondent fully 
complies with the bonding requirements under the Act and the 
regulations issued thereunder. Complainant has now recommend- 
ed that a supplemental order be issued terminating the suspension 
of respondent as a registrant under the Act as respondent has 
now furnished a bond which meets the requirements of the Act 
and the regulations. 
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Accordingly, the suspension of respondent as a registrant under 
the Act in the order of July 28, 1971, is hereby terminated. Such 
order shall remain in full force and effect in all other respects. 


Copies hereof shall be served upon the parties. 


(No. 14,162) 


In re LEVI ALCON AND ALFANSO ALCON. P&S Docket No. 4521. 
Decided September 3, 1971. 


Failure to pay when due—Suspension of registration (30 days)—Consent 


Respondents consented to an order suspending them as registrants under 
the act for a period of 30 days for their failures to pay, when due, the 
full purchase price of livestock purchased in commerce and for issuing 
insufficient funds checks in purported payment of such livestock. 


Rowland K. Hazard for complainant. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed July 30, 1971, by the Administrator, Packers and 
Stockyards Administration, United States Department of Agri- 
culture, charging that respondents have violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.), hereinafter 
referred to as the regulations. 


On August 19, 1971, respondents filed an answer in which they 
admit the jurisdictional allegations of the complaint, neither ad- 
mit nor deny the remaining allegations, and for the purposes of 
this proceeding and for no other purposes, consent to the issuance, 
without further notice, of a specified order containing findings 
of facts and conclusions based upon the allegations of the com- 
plaint as the findings of fact and conclusions of the Secretary of 
Agriculture, such order to become effective on the sixth day after 
service upon the respondents. Complainant has recommended that 
the order consented to by respondents be issued. 
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FINDINGS OF FACT 


1. (a) Levi Alcon and Alfanso Alcon, hereinafter referred to 
as the respondents, are partners d/b/a Levi and Alfanso Alcon, 
with their principal place of business located at Sapello, New 
Mexico. 


(b) Respondents are, and at times material herein, were: 


1. engaged in the business of buying and selling live- 
stock in commerce for their own account; and 


2. registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondents during the period from April 12, 1971 to April 
27, 1971, inclusive, in seven (7) separate transactions as set 
forth in paragraph II of the complaint, in connection with their 
operations as a dealer, on or about the dates therein indicated, 
purchased livestock in commerce, and in purported payment there- 
for issued checks which were returned unpaid by the bank upon 
which they were drawn because respondents did not have suf- 
ficient funds on deposit in the account upon which such checks 
were drawn. 


3. Respondents during the period from April 12, 1971 to April 
27, 1971, inclusive, in seven (7) separate transactions as set forth 
in paragraph III(a) of the complaint, in connection with their 
operations as a dealer, on or about the dates therein indicated, 
purchased livestock in commerce and failed to pay, when due, the 
full purchase price of such livestock. 


4. Respondents as of June 2, 1971, had failed to pay a total 
of $17,963.89 for livestock in transactions on or about the dates 
set forth in paragraph III(b) of the complaint. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondents have violated section 312(a) of the Act (7 U.S.C. 
213(a)). 


By reason of the facts set forth in Findings of Fact 3 and 4 
herein, respondents have violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b) ). 
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Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondents, individually and as partners with each other or 
with other persons, shall cease and desist from: 


(1) issuing checks or drafts for livestock purchased in com- 
merce without maintaining sufficient funds on deposit in 
the bank account upon which they are drawn to pay such 
checks or drafts when presented for payment; and 


(2) failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondents are suspended as registrants under the Act for a 
period of 30 days. 


This order shall become effective on the sixth day after service 
upon the respondents and shall have the same force and effect as 
if entered after full hearing. Copies hereof shall be served upon 
the parties. 


(No. 14,163) 


In re GILBERT Kapp. P&S Docket No. 4453. Decided September 
3, 1971. 


Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease 
and desist from engaging in business under the act without being 
bonded therefor. 


Thomas E. Bundy for complainant. 
Honeywell & Ingraham, New Berlin, N.Y., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act instituted by a com- 


CO eee ee les 














GILBERT KAPP 
Cite as 30 A.D. 1300 









plaint filed on February 17, 1971, by the Packers and Stockyards 
Administration, United States Department of Agriculture charg- 
ing respondent with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 
















Respondent filed an amended answer on August 19, 1971, in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations of the com- 
plaint, waives oral hearing and the report of the Hearing 
Examiner, and consents to the issuance of a specified order, with 
findings and conclusions, for the purpose of this proceeding only, 
based on the allegations contained in the complaint. Complainant 
has recommended that the cease and desist order consented to by 
respondent be issued. Complainant has also recommended that 
respondent not be suspended as a registrant under the Act inas- 
much as respondent is now in compliance with the bonding re- 
quirements of the Act and the regulations. 


FINDINGS OF FACT 




















1. (a) Gilbert Kapp, hereinafter referred to as the respond- 
dent, is an individual with his principle place of business located 
at New Berlin, New York 13411. 


(b) Respondent is, and at all times material herein was: 





(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure per- 
formance of his dealer obligations under the Act was terminated 
on December 11, 1970. Respondent was notified by certified mail 
dated October 16, 1970, that was delivered October 19, 1970, of 
such termination date and was informed that if he continued his 
livestock operations after December 11, 1970, without bond cover- 
age as required by the Act and the regulations, he would be in 
violation of section 312(a) of the Act and sections 201.29 and 
201.30 of the regulations promulgated thereunder. Notwithstand- 
ing such notice, respondent has continued to engage in the busi- 
ness of a dealer, buying and selling livestock in commerce for 
his own account, without filing and maintaining a reasonable 
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bond or its equivalent, as required under the Act and the regula- 
tions. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, 
respondent has wilfullly violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and 
the regulations. 


This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 


service upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 14,164) 


In re FRED BIETELSPACHER. P&S Docket No. 4345. Decided 
September 7, 1971. 


Suspension terminated 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on June 22, 1971, suspending 
respondent as a registrant under the Act until respondent demon- 
strates that he is no longer insolvent. Complainant has now rec- 
ommended that a supplemental order be issued terminating the 





AUDUBON AUCTION COMPANY, INC. 
Cite as 30 A.D. 1303 


suspension of respondent as a registrant under the Act as respond- 
ent has now demonstrated that he is no longer insolvent. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of June 22, 1971, is hereby terminated. Such 
order shall remain in full force and effect in all other respects. 


Copies hereof shall be served on the parties. 


(No. 14,165) 


In re AUDUBON AUCTION COMPANY, INC. P&S Docket No. 4487. 
Decided September 7, 1971. 


Market agency—Deficit in account—Cease and desist—Consent 
Respondent consented to an order requiring it to cease and desist from en- 
gaging in business under the act while its current liabilities exceed its 
current assets and failing to maintain properly its account for shippers 
proceeds. Respondent is also ordered to maintain required records. 
James E. Andrews for complainant. 


Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on May 11, 1971, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On August 19, 1971, respondent filed an amended answer in 
which it admits the jurisdictional allegations of the Complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order with findings of fact and con- 
clusions, for the purposes of this proceeding only, based upon the 
allegations contained in the Complaint. Complainant has _ rec- 
ommended that the order consented to by respondent be issued. 
Complainant has also recommended that respondent not be sus- 
pended as a registrant under the Act, because respondent has 
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demonstrated that it is no longer insolvent, and that the deficit 
in its custodial account for shippers’ proceeds has been eliminated. 


FINDINGS OF FACT 


1. (a) Audubon Auction Company, Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at Audubon, Iowa 50025. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Audubon Auction Company, Inc., stockyard, a posted 


stockyard under the Act, hereinafter referred to as the stock- 
yard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 

market agency to sell livestock in commerce. 
2. As of March 4, 1971, respondent had current liabilities 
totaling $245,501.34 and current assets totaling $87,144.43, re- 
sulting in an excess of current liabilities over current assets of 


$158,356.91. Respondent operated as a market agency, in com- 
merce, while its current liabilities exceeded its current assets. 


3. Respondent, in the month of March, 1971, failed to main- 
tain and use properly its custodial account for shippers’ proceeds, 
thereby endangering the faithful and prompt accounting therefor 


and payment of the portions thereof due the owners or consignors 
of livestock. 


4. As of March 4, 1971, respondent had outstanding checks 
drawn on its custodial account for shippers’ proceeds in the 
amount of $219,695.45, and had to offset such checks, cash in said 
bank account in the amount of $342.79, resulting in a deficiency 
of $219,352.66 in funds available to pay shippers’ proceeds. 


5. Respondent, during the period from February 1, 1971, 
through March 4, 1971, in connection with its business as a 
market agency, failed to keep accounts, records, and memoranda 
which fully and correctly disclosed all transactions involved in 
its business under the Act. Respondent, during such period, failed 
to keep and maintain (1) a general ledger of accounts showing 
assets, liabilities, income, expenses and net worth; (2) a complete 
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record of accounts receivable, and (3) a record of periodic recon- 
ciliations of its bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 


respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)). 


By reason of the facts set forth in Findings of Fact 3 and 4 
herein, respondent has wilfully violated sections 307 and 312(a) 


of the Act (7 U.S.C. 208, 213(a)) and section 201.42 of the 
regulations (9 CFR 201.42). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has violated section 401 of the Act (7 U.S.C. 221). 
Inasmuch as respondent has consented to the issuance of the 


cease and desist order set forth below and complainant has recom- 
mended that such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, shall cease and 
desist from: 


1. Operating as a market agency in commerce while its current 
liabilities exceed its current assets; and 


2. Failing to maintain its custodial account for shippers’ pro- 


ceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42). 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness under the Act, including, among other things, (1) a general 
ledger of accounts showing assets, liabilities, income, expenses 
and net worth; (2) a complete record of accounts receivable; and 
(3) a record of monthly reconciliations of its bank accounts. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 
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(No. 14,166) 


In re WATSON COLLINS. P&S Docket No. 4348. Decided September 
13, 1971. 


Dismissal—Service of complaint not effected 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


On recommendation of the complainant, the disciplinary com- 
plaint filed herein under the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), is dismissed without prejudice because of 
inability to effect service upon respondent, whose whereabouts 
are unknown. 


(No. 14,167) 


In re INTERSTATE LIVESTOCK AUCTION MARKET, INC. P&S Docket 
No. 4533. Decided September 13, 1971. 


Market agency—Shippers proceeds—Aid to dealer—Cease 
and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from failing to maintain properly its account for shippers pro- 
ceeds, using such proceeds for unauthorized purposes, and financing the 
livestock purchases of separately registered dealers. 


Kenneth H. Vail for complainant. 
C. T. Sanders, Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on September 9, 1971, by the 
Administrator, United States Department of Agriculture, charg- 
ing that respondent has wilfully violated the Act and the regula- 
tions issued thereunder (9 CFR 201.1 et seq.). 
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On September 10, 1971, respondent filed an answer in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complain- 
ant has recommended that the order consented to by respondent 
be issued. 


FINDINGS OF FACT 


1. (a) Interstate Livestock Auction Market, Inc., hereinafter 
referred to as the respondent, is a corporation with its principal 
place of business located at Seffner, Florida. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Interstate Livestock Auction Market, Inc., stockyard, a 
posted stockyard under the Act, hereinafter referred to as the 
stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce on a commission 
basis. 


2. Respondent, on April 30, 1971, failed to maintain properly 
the account in the Brandon State Bank, Brandon, Florida, in 
which respondent deposited shippers’ proceeds, hereinafter re- 
ferred to as the custodial account, thereby endangering the faith- 
ful and prompt accounting therefor and payment of portions 
thereof due the owners or consignors of livestock. As of said date, 
respondent had outstanding checks drawn on its custodial account 
in the amount of $139,594.86, and had to offset such checks, cash 
in said bank account in the amount of $83,339.74, and deposits in 
transit in the amount of $25,331.04, resulting in a deficiency of 
$30,924.08 in funds available to pay shippers’ proceeds. 


3. Respondent, during the period from February 19, 1971, 
through May 18, 1971, in ten separate transactions as set forth 
in paragraph III of the complaint, used funds received as pro- 
ceeds from the sale of livestock consigned to it for sale at the 
stockyard on a commission basis for purposes of its own and 
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purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers. 


4. (a) During the period from February 19, 1971, through 
May 18, 1971, in the ten transactions referred to in Finding of 
Fact 3, and in four additional transactions as set forth in para- 
graph IV(a) of the complaint, respondent financed the livestock 
buying activities of J. H. Brown at the Hooten Livestock Auction 
Co., Lakeland, Florida. 


(b) During the period from January 5, 1971, through May 4, 
1971, in eight separate transactions as set forth in paragraph 
IV(b) of the complaint, respondent financed the livestock buying 
activities of Warren Hooten, d/b/a H & H Cattle Company, at 
respondent’s stockyard through an arrangement whereby checks 
received from H & H Cattle Company in payment for livestock 
purchases were not immedately presented to the bank upon which 
they were drawn for payment, but were held by respondent for 
periods of 13 to 37 days after the sale of said livestock before pre- 
sentment. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213 (a)), and section 201.42 of the regulations 
(9 CFR 201.42). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra, and sections 201.40 and 201.41 of the regulations 
(9 CFR 201.40, 201.41). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra, and section 201.61(a) of the regulations (9 CFR 
201.61 (a) ). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
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with respondent’s operations as a market agency, shall cease and 
desist from: 


(1) failing to maintain its custodial account for shippers’ 
proceeds in conformity with the applicable current regulations; 


(2) using funds received as proceeds from the sale, in com- 
merce, of livestock handled on a commission basis for purposes 
of its own and purposes other than the payment of lawful market- 
ing charges and the remittance of net proceeds to shippers; and 


(3) financing in any manner the livestock purchases of in- 
dependently operated and separately registered dealers. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 14,168) 


In re RAY THORNTON and C. M. EUNICE, JR. P&S Docket No. 
4505. Decided September 13, 1971. 


Shippers proceeds—Suspension of registration until deficit in account 
is eliminated—Default 


Respondents are ordered to cease and desist from failing to maintain properly 
their account for shippers proceeds, issuing insufficient funds consign- 
ment proceeds checks, failing to remit shippers proceeds when due, 
permitting auctioneers, etc., to purchase livestock consigned to re- 
spondents for sale on a commission basis and failing to issue scale 
tickets for livestock sold on a weight basis, and respondents are sus- 
pended as registrants under the act until the deficit in their account 
for shippers proceeds has been eliminated. 


Jerome S. Ducrest for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondents failed to file 
an answer to the complaint charging them with misusing ship- 
pers’ proceeds, issuing insufficient funds checks in purported 
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payment for livestock sold on commission, permitting their auc- 
tioneer to purchase consigned livestock for his own account, fail- 
ing to issue scale tickets for livestock sold by weight, and failing 
to keep required records. Chief Hearing Examiner Jack W. Bain 
issued a recommended decision based upon the default in the 
filing of an answer and proposed an order requiring respondents 
to cease and desist from the violations found and suspending them 
as registrants under the act until such time as they demonstrate 
that the deficit in their account for shippers’ proceeds has been 
eliminated. Respondents did not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein. 
The order shall become effective on the sixth day after service of 
a copy hereof upon the respondents. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on June 22, 1971, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondents, partners doing business as 
Pearson Livestock Market, Pearson, Georgia, were charged with 
misusing funds collected from sales of livestock on commission, 
issuing insufficient funds checks in purported payment for live- 
stock sold on commission, permitting their auctioneer to purchase 
consigned hogs for his own account, failing to issue scale tickets 
in connection with livestock sold by weight, and failing to keep 
required records. 


Copies of the complaint and the rules of practice were served 
on respondent on June 24 and 26, 1971. They were notified in 
writing that an answer should be filed within 20 days, and that 
failure to file an answer denying the allegations of the complaint 
and requesting an oral hearing would constitute admission of 
such allegations and waiver of a hearing. No answer has been 
filed. 


On June 27, 1971, complainant filed a recommendation that the 
order proposed below be issued. Chief Hearing Examiner Jack 
W. Bain, to whom the proceeding had been assigned, issued a 
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recommended decision on August 16, 1971, without further in- 
vestigation or hearing, pursuant to Section 202.9(c) of the Rules 
of Practice (9 CFR 202.9(c) ). 


PROPOSED FINDINGS OF FACT 


1. Ray Thornton and C. M. Eunice, Jr., the respondents, are 
partners doing business as Pearson Livestock, Pearson, Georgia. 
At all times material herein they were, and are: (1) engaged in 
the business of conducting and operating the Pearson Livestock 
Market stockyard at Pearson, a posted stockyard under the Act, 
hereinafter referred to as the stockyard; (2) engaged in the 
business of selling livestock on commission at the stockyard; and 
(3) registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce. 


2. During the period April 6, 1971, through May 4, 1971, re- 
spondents failed to properly maintain and use the account in the 
Citizens Exchange Bank, Pearson, Georgia, in which they de- 
posited proceeds from sales of livestock on commission at the 
stockyard, hereinafter called the Custodial Account, thereby en- 
dangering proper accounting to and paying the consignors for 
the livestock sold, in that: (a) as of April 6, 1971, respondents 
had outstanding checks drawn on the Custodial Account for a 
total of $18,450.14, no cash in the account, no deposits in transit, 
nor current proceeds receivable to pay the checks, resulting in a 
deficit of $18,450.14 in funds available to pay shippers’ proceeds; 
and (b) as of May 4, 1971, respondents’ cash in the account was 
$159.63, deposits in transit amounted to $244.13, and proceeds on 
hand was $234.75, or only $638.51 to pay outstanding checks in 
the amount of $2,984.69, resulting in a deficit of $2,346.18 in the 
account. 


3. In eight transactions on four different dates in February and 
March 1971, respondent issued eight checks on the Custodial Ac- 
count to eight different consignors, for a total of $1,577.59, and 
in other transactions during such period in purported payment 
of net proceeds to consignors for livestock sold on commission, 
but the checks were returned unpaid because of insufficient funds 
in the account. 


4. In the transactions mentioned above in Finding 3, respond- 
ents failed to pay when due the net proceeds from sales of the 
livestock. 
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5. In eight different transactions during February through 
April 1971, and in others during this time, respondents permitted 
their auctioneer, Charles R. Barrineau, to purchase for his own 
account 343 hogs consigned to respondents for sale on commis- 
sion, for a total of $4,874.28. 


6. During March and April 1971, respondents regularly and 
consistently sold consigned livestock by weight but failed to issue 
scale tickets in connection with the weighings. 


7. From about March 12, 1970, through May 6, 1971, respond- 
ents failed to keep required accounts, records, and memoranda 
fully and correctly disclosing all transactions in their operations 
under the Act. They failed to keep: a general ledger of accounts 
showing assets, liabilities, income, expenses, and net worth or 
capital; a general journal; a cash receipts and disbursements 
journal; and an accounts receivable and payable ledger; and failed 
to make monthly reconciliations of their general and custodial 
bank accounts. 


PROPOSED CONCLUSIONS 


By the facts shown above, respondents wilfully violated Sec- 
tions 304, 307, 312(a), and 401 of the Act (7 U.S.C. 205, 208, 
213, 401) and sections 201.42, 201.48, 201.49, and 201.57 of the 
regulations thereunder (9 CFR 201.42, 201.43, 201.49, 201.57), 
for which the order set out below should be issued. 


PROPOSED ORDER 


Respondents, individually, and as partners with each other or 
with other persons, shall cease and desist from: 


1. Failing to maintain their Custodial Account for shippers’ 
proceeds in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42) ; 


2. issuing checks in payment of net proceeds from livestock 
sold, in commerce, on a commission basis without having and 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks; 


3. failing to pay consignors when due, the net proceeds from 
the sale, in commerce, of their livestock; 


4. permitting auctioneers and other employees of respondents 
engaged in the actual conduct of auction sales to purchase live- 
stock out of consignment for any purpose for their own account; 





KENNETH HOLT 
Cite as 30 A.D. 1313 


5. failing to issue scale tickets for livestock sold on a weight 
basis evidencing the weighing of the livestock, as required by 
section 201.49 of the regulations (9 CFR 201.49) and to furnish 
copies of scale tickets to the sellers and to the buyers of the live- 
stock. 


Respondents shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in their 
business as a market agency subject to the Act, including (1) a 
general ledger; (2) a general journal; (3) a cash receipts and 
disbursements journal; (4) an accounts receivable and payable 
ledger; and, respondents shall, at reasonable intervals, reconcile 
their custodial and general bank accounts. 


Respondents are suspended as registrants under the Act until 
such time as they demonstrate that the deficit in their Custodial 
Account for shippers’ proceeds has been eliminated. 


This order shall become effective on the sixth day after service 
upon the respondents. Copies hereof shall be served upon the 
parties. 


(No. 14,169) 


In re KENNETH HOLT. P&S Docket No. 3556. Decided September 
14, 1971. 


Suspension terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), an order was issued September 10, 1965, suspending re- 
spondent as a registrant under the Act for a period of 30 days 
and thereafter until such time as respondent demonstrates that he 
is no longer insolvent. Complainant has now recommended that a 
supplemental order be issued terminating the suspension of re- 
spondent as a registrant under the Act as respondent has demon- 
strated that he is no longer insolvent. 
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Accordingly, the suspension of respondent as a registrant under 
the Act in the order of September 10, 1965, is hereby terminated. 
Such order shall remain in full force and effect in all other re- 
spects. 


Copies hereof shall be served upon the parties. 


(No. 14,170) 


In re MARY H. MEGGs, d/b/a CLARKTON AUCTION COMPANY. P&S 
Docket No. 4512. Decided September 14, 1971. 


False weighing—Suspension of registration (20 days)—Consent 


Respondent consented to the issuance of an order requiring respondent to 
cease and desist from violating the act and the regulations issued 
thereunder in connection with the weighing of livestock at other than 
true and correct weights and suspending respondent as a registrant 


under the act for a period of 20 days. 


Dona S. Kahn for complainant. 


Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed on June 30, 1971, by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, alleging 
that the respondent engaged in acts and practices in violation of 
the provisions of the Act and the regulations thereunder (9 CFR, 
Part 201), hereinafter referred to as the regulations. 


Respondent has filed an answer in which she admits the juris- 
dictional allegations of the Complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and the report of 
the Hearing Examiner, and for the purposes of this proceeding 
and for no other purpose, consents to the issuance, without 
further notice, of a specified order containing findings of fact 
and conclusions based upon the allegations contained in the Com- 
plaint. Complainant has recommended that the order consented 
to by respondent be issued. 
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FINDINGS OF FACT 












1. Mrs. Mary H. Meggs, d/b/a Clarkton Auction Company, 
hereinafter referred to as the respondent, is an individual with 


her principal place of business located at Clarkton, North Carolina 
28433. 


2. Respondent is, and at all times material herein was: 





(1) Engaged in the business of buying and selling livestock 
in commerce for her own account; and 





(2) Registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce. 


3. Respondent operates a daily buying station at premises lo- 
cated at Clarkton, North Carolina. Respondent sells the livestock 


purchased at her buying station to various dealers and packers 
located in the states of North and South Carolina. 


4. Respondent, on or about March 23 and 24, 1971, and in con- 
nection with the transactions set forth in paragraph II of the 
Complaint, in connection with purchases of 15 head of livestock 
by respondent at the buying station: (1) knowingly weighed the 
livestock at less than their true and correct weights; (2) issued 
scale tickets and accounts of purchase to the seller of the livestock 
on the basis of such false weights; and (3) paid the seller for 
said livestock on the basis of such false weights. 

















5. Respondent, on March 24, 1971, in connection with the 
weighing of livestock purchased in commerce on a weight basis, 
failed to operate the livestock scale at her buying station in ac- 


cordance with the INSTRUCTIONS FOR WEIGHING LIVE- 
STOCK issued September 8, 1968, by the Packers and Stockyards 


Administration, in that respondent weighed livestock when said 
scale was back-balanced 10 pounds. 












6. Respondent, in connection with the transactions referred to 
in Finding of Fact 4 above, failed to keep accounts and records 
which fully and correctly disclosed all transactions involved in 
her business, in that she issued accounts of purchase on the basis 
of false weights. Respondent also issued scale tickets which were 
not serially numbered and which failed to show: (a) the name 
and address of respondent; (b) the name of the buyer and the 
name of the seller or understandable abbreviations of such names; 
(c) the number and kind of the livestock weighed; (d) date of 
the weighing of the livestock; and (e) the name or initials of the 
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person who weighed the livestock. These scale tickets and ac- 
counts of purchase were made a part of respondent’s accounts 
and records. 







CONCLUSIONS 





By reason of the facts set forth in Finding of Fact 4, herein, 
the respondent has wilfully violated section 312(a) of the Act 
(7 U.S.C. 218(a)) and sections 201.49, 201.55, and 201.71 of the 
regulations (9 CFR 201.49, 201.55 and 201.71). 


By reason of the facts set forth in Finding of Fact 5, herein, 
respondent, has wilfully violated section 312(a) of the Act, supra, 
section 201.71 of the regulations, supra, and section 201.73-1 of 
the regulations (CFR 201.73-1). 


By reason of the facts set forth in Finding of Fact 6 herein, the 
respondent has wilfully violated sections 312(a) and 401 of the 
Act, (7 U.S.C. 221) and section 201.49 of the regulations, supra. 















Inasmuch as the complainant has recommended the issuance of 
the order consented to by respondent, the order will be issued. 








ORDER 






Respondent shall cease and desist from: 





1. Weighing livestock at other than the true and correct 
weights; 






2. Issuing scale tickets and accounts of purchase to sellers of 
livestock on the basis of false and incorrect weights; 






3. Paying the sellers of livestock on the basis of false and in- 
accurate weights; 









4. Issuing scale tickets (1) which do not have: (a) the name 
or initials of the person weighing the livestock, (b) date of the 
weighing of the livestock, (c) name of the seller and buyer of the 
livestock, and (d) the number and kind of livestock weighed, and 
(2) which are not serially numbered; and 









5. Failing to operate livestock scales in accordance with the 
INSTRUCTIONS FOR WEIGHING LIVESTOCK. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in her busi- 
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ness as a dealer subject to the Act, including true and correct 
copies of accounts of purchase, invoices and correct and complete 
copies of scale tickets. 


Respondent is suspended as a registrant under the Act for a 
period of 20 days. 


This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 


(No. 14,171) 


In re EDWARD WEIR. P&S Docket No. 4441. Decided September 
16, 1971. 


Packer—Failure to pay—Livestock—Cease and desist—Default 


Respondent, in connection with his operations as a packer, shall cease and 
desist from failing to pay, when due, the purchase price of livestock 
purchased in commerce. 


J. Richard Studenny for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent, a packer under 
the act, failed to file an answer to the complaint charging him 
with failing to pay for livestock purchased for slaughter. Chief 
Hearing Examiner Jack W. Bain issued a recommended decision 
based upon the default in the filing of an answer and proposed an 
order requiring respondent to cease and desist from the violations 
found. Respondent did not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein 
except that the provision for an effective date of the order is 
deleted. 
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CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on January 26, 1971, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture. The respondent, Edward Weir, of 
White Sulphur Springs, New York, was charged with failing to 
pay for livestock purchased for slaughter. 


Copies of the complaint and the rules of practice were served 
on respondent on January 29, 1971. He was notified in writing 
that an answer should be filed within 20 days, and that failure to 
file an answer denying the allegations of the complaint and re- 
questing an oral hearing would constitute admission of such al- 
legations and waiver of a hearing. No answer has been filed. 


On March 2, 1971, complainant filed a recommendation that the 
order proposed below be issued. Chief Hearing Examiner Jack W. 
Bain, to whom the proceeding had been assigned, issued a recom- 
mended decision on March 22, 1971, without further investigation 
or hearing, pursuant to Section 202.9(c) of the Rules of Practice 
(9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. The respondent, Edward Weir, is an individual whose ad- 
dress is White Sulphur Springs, New York. At all times material 
herein he was, and is, engaged in the business of buying livestock 
in commerce for purposes of slaughter, and a packer within the 
meaning of the Act. 


2. On January 13, 1970, respondent purchased eight head of 
livestock for slaughter for $227.29, and on January 20, 1970, five 
head for slaughter for $144.30, from Western Maryland Stock- 
yards, Inc., Westminster, Maryland, but failed to pay when due 
the full purchase price for such livestock. 


38. On January 19, 1970, respondent purchased 22 head of live- 
stock for slaughter for $571.69 from Frederick Livestock Auction, 
Inc., Frederick, Maryland, but failed to pay when due the full 
purchase price for such livestock. 


4. On January 20, 1970, respondent purchased 38 head of live- 
stock for slaughter for $884.44 from Lebanon Valley Livestock 
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Market, Inc., Fredericksburg, Pennsylvania, but failed to pay 
when due for such livestock. 





5. On January 21, 1970, respondent purchased 12 head of live- 
stock for slaughter for $348.67 from Fourt States Livestock Sales, 
Inc., Hagerstown, Maryland, but failed to pay when due for such 
livestock. 


6. As of January 26, 1971, there remained unpaid the $2,176.39 
total for the above purchases. 





PROPOSED CONCLUSIONS 









By the facts shown above, respondent wilfully violated section 
202(a) of the Act (7 U.S.C 192(a)) and section 201.43(b) of the 
regulations (9 CFR 201.43(b)), for which the following order 
should be issued. 


PROPOSED ORDER 

















Respondent, in connection with his operations as a packer, shall 
cease and desist from failing to pay, when due, the purchase price 
for livestock purchased in commerce. 


This order shall become effective on the sixth day after service 
on respondent. 


Copies hereof shall be served on the parties. 


(No. 14,172) 


In re GIBSON LIVESTOCK COMPANY, INC. P&S Docket No. 4523. 
Decided September 16, 1971. 


Insolvency—Deficit in shippers proceeds—Suspension of registration 
(60 days and thereafter while insolvent)—Consent 








Respondent is ordered to cease and desist from violating the financial, trust 

account and payment requirements of the act and is suspended as a 
registrant under the act for 60 days and thereafter until no longer 
insolvent and until the deficit in its shippers proceeds account has been 
eliminated. 


Kenneth H. Vail for complainant. 
Respondent pro se. 





Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on August 5, 1971, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


On August 24, 1971, respondent filed an answer in which it 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing and 
the report of the Hearing Examiner, and consents to the issuance 
of a specified order containing findings of fact and conclusions 
based upon the allegations of the complaint. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Gibson Livestock Company, Inc., hereinafter referred to 
as the respondent, is a corporation with its principal place of busi- 
ness located at Marion, Kentucky. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of conducting and operating 
the Gibson Livestock Company, Inc. stoekyard, a posted stock- 
yard under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard, and buying and selling live- 
stock in commerce for its own account; and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities, as of April 20, 1971, ex- 
ceeded its current assets. As of said date, respondent had current 
liabilities totaling $1,650,969.78 and current assets totaling only 
$829,481.88, resulting in an excess of current liabilities over cur- 
rent assets of $821,487.90. 


(b) Respondent’s current liabilities, as of May 16, 1971, ex- 
ceeded its current assets. As of said date, respondent had current 
liabilities totaling only $1,336,407.38 and current assets totaling 
only $446,173.22, resulting in an excess of current liabilities over 
current assets of $890,234.16. 
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(c) Respondent’s current liabilities presently exceed its cur- 
rent assets. 








































3. Respondent, during the period from April 30, 1971, through 
May 16, 1971, engaged in the business of a market agency and 
dealer in commerce, notwithstanding the fact that during such 
period respondent’s current liabilities exceeded its current assets. 


4. Respondent, during the period from December 31, 1970, 
through May 16, 1971, used funds received as proceeds from the 
sale of livestock consigned to it for purposes of its own and pur- 
poses other than the payment of lawful marketing charges and the 
remittance of net proceeds to shippers, thereby endangering the 
faithful and prompt accounting therefor and payment of the por- 
tions thereof due the owners or consignors of livestock, and failed 
to maintain properly the account in the Providence State Bank, 
Providence, Kentucky, in which respondent deposited shippers’ 
proceeds, hereinafter referred to as the custodial account, in that: 


(a) As of December 31, 1970, respondent had outstanding 
checks drawn on its custodial account in the amount of $126,002.31, 
and had to offset such checks, cash in said bank account in the 
amount of $1,537.06, no deposits in transit, and no current pro- 
ceeds receivable, resulting in a deficiency of $124,465.25 in funds 
available to pay shippers’ proceeds. 


(b) As of May 16, 1971, respondent had outstanding checks 
drawn on its custodial account in the amount of $64,699.66, and 
had to offset such checks, no cash in said bank account, no deposits 
in transit, and no current proceeds receivable, resulting in a defi- 
ciency of $64,699.66 in funds available to pay shippers’ proceeds. 


(c) Such deficiency was due, in part, to respondent’s with- 
drawal of funds other than lawful marketing charges from its cus- 
todial account for deposit and use in various operating accounts 
maintained by respondent, as disclosed in the four separate trans- 
actions set forth in paragraph IV(c) of the complaint. 


(d) Such deficiency was due, in part, to respondent’s use of 
custodial funds to make payment on loans, as disclosed in the 
three separate transactions set forth in paragraph IV(d) of the 
complaint. 


5. Respondent, in connection with its operations as a market 
agency, during the period from April 5, 1971, through May 3, 
1971, in ten separate transactions as set forth in paragraph V of 
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the complaint, and in divers other transactions, sold livestock at 
the stockyard on a commission basis and in purported payment 
of the net proceeds due the consignors thereof, issued checks which 
were returned unpaid by the bank upon which they were drawn 
because respondent did not have sufficient funds on deposit in the 
account upon which said checks were drawn. 


6. (a) Respondent, in connection with its operations as a 
market agency, during the period from August 17, 1970, through 
May 3, 1971, in seven separate transactions as set forth in para- 
graph VI(a) of the complaint, and in divers other transactions, 
sold livestock at the stockyard on a commission basis and failed 
to remit to the owners or consignors, when due, the net proceeds 
received from the sale of their livestock. 


(b) As of June 25, 1971, there remained unpaid to the con- 
signors of such livestock net proceeds in the approximate amount 
of $33,000. 


7. Respondent, in connection with its operations as a dealer, 
during the period from May 3, 1971, through May 10, 1971, in six 
separate transactions as set forth in paragraph VII of the com- 
plaint, purchased livestock in commerce and in purported payment 
therefor issued checks which were returned unpaid by the bank 
upon which they were drawn because respondent did not have 
sufficient funds on deposit in the account upon which such checks 
were drawn. 


8. (a) Respondent, in connection with its operations as a dealer, 
during the period and in the transactions referred to in Finding 
of Fact 7, and in divers other transactions, purchased livestock in 
commerce and failed to pay, when due, the full purchase price for 
such livestock. 


(b) As of June 25, 1971, there remained unpaid by respond- 
ent a total amount in excess of $200,000 for the livestock pur- 
chases referred to above. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 3 and 4 
herein, respondent has wilfully violated sections 307 and 312(a) 
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of the Act (7 U.S.C. 208, 213(a)), and sections 201.40, 201.41 and 
201.42 of the regulations (9 CFR 201.40, 201.41 and 201.42). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra. 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra, and section 201.43(a) of the regulations (9 CFR 
201.43 (a) ). 


By reason of the facts set forth in Finding of Fact 8 herein, 
respondent has wilfully violated section 312(a) of the Act, supra, 
and section 201.43(b) of the regulations (9 CFR 201.43 (b) ). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, 
directly or through any corporate or other device, in connection 
with respondent’s operations as a market agency and dealer, shall 
cease and desist from: 


(1) engaging in business in commerce while its current liabili- 
ties exceed its current assets; 


(2) failing to maintain its custodial account for shippers’ pro- 
ceeds in conformity with the provisions of the regulations; 


(3) using funds received as proceeds from the sale, in com- 
merce, of livestock handled on a commission basis for purposes 
other than the payment of lawful marketing charges and the re- 
mittance of net proceeds to shippers; 


(4) issuing checks to consignors in payment of the net proceeds 
due from the sale of livestock sold on a commission basis without 
having and maintaining sufficient funds on deposit in the bank 
account upon which they are drawn to pay such checks; 


(5) issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account on which they are drawn to pay such 
checks or drafts; 
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(6) failing to remit to consignors, when due, the net proceeds 
due from the sale of livestock sold on a commission basis; and 


(7) failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 60 days and thereafter until it demonstrates that it is no 
longer insolvent and that its custodial account is in balance. When 
respondent demonstrates that it is no longer insolvent and that 
its custodial account is in balance, a supplemental order will be 
issued in this proceeding terminating this suspension after the 
expiration of the 60 days period. 


This order shall become effective on the sixth day after service 


thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 14,173) 


In re ROCKY MOUNTAIN LIVESTOCK MARKETS, INC. P&S Docket 
No. 4494. Decided September 21, 1971. 


Insolvency—Suspension of registration for 30 days and thereafter while 
insolvent and while deficit remains in shippers proceeds account—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from engaging in business under the act while current liabilities 
exceed current assets, failing to deposit shippers proceeds promptly and 
failing otherwise to maintain properly its account for such proceeds, and 
issuing insufficient funds consignment proceeds checks; and suspending 
respondent as a registrant under the act for 30 days and thereafter 
until no longer insolvent and until the deficit in its account for shippers 
proceeds is eliminated. 


Jerome S. Ducrest for complainant. 
C. T. Sanders, Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, as amended (7 U.S.C. 181 et seqg.). The Complaint 
filed by the Administrator, Packers and Stockyards Administra- 
tion on May 24, 1971 charges that Respondent violated various 
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provisions of the Act and the regulations. In its answer Respond- 
ent admits the jurisdictional allegations in the Complaint and sub- 
mits to the jurisdiction of the Secretary in the matter, neither ad- 
mits nor denies the remaining allegations, waives oral hearing and 
the report of the Hearing Examiner and, for the purposes of this 
proceeding only, consents to the issuance of a specified order, with 
findings of fact and conclusions based upon the allegations con- 
tained in the Complaint as the findings of fact and conclusions 
of the Secretary, requiring it to cease and desist from the prac- 
tices complained of in the Complaint and suspending its registra- 
tion for a period of thirty (30) days and thereafter until it demon- 
strates that it is no longer insolvent and that the deficit in its Cus- 
todial Account for Shippers’ Proceeds has been eliminated. Com- 
plainant has recommended that the order consented to by Respond- 
ent be issued. 


FINDINGS OF FACT 


1. (a) Rocky Mountain Livestock Markets, Inc., hereinafter 
referred to as the Respondent, is a corporation with its principal 
place of business located at Salida, Colorado. 


(b) Respondent is and at times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Rocky Mountain Livestock Markets, Inc., stockyard, Route 
1, Box 51, Salida, Colorado, a posted stockyard under the Act, 
hereinafter referred to as the stockyard; 


(2) Engaged in the business of buying and selling live- 
stock on a commission basis, at the stockyard, and buying and sell- 
ing livestock, in commerce, for its own account; 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities as of January 31, 1971, 
exceeded its current assets. As of said date respondent had cur- 
rent liabilities totaling $158,522.10 and current assets totaling 
$93,096.01, resulting in an excess of current liabilities over cur- 
rent assets of $65,426.09. 


(b) Respondent’s current liabilities as of February 16, 1971, 
exceeded its current assets. As of said date, Respondent had cur- 
rent liabilities totaling $232,593.08 and current assets totaling 
$156,683.02, resulting in an excess of current liabilities over cur- 
rent assets of $75,910.06. 
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(c) Respondent’s current liabilities presently exceed its cur- 
rent assets: 


3. Respondent, during the period January 31, 1971 through 
February 16, 1971, engaged in business as a market agency, in 
commerce, notwithstanding the fact that during such period 
Respondent’s current liabilities exceeded its current assets. 












4. Respondent, during the period from January 1, 1971 through 
April 1, 1971, failed to maintain and use properly its account in 
the Buena Vista Bank & Trust Co., Buena Vista, Colorado, in 
which it deposited shippers’ proceeds, hereinafter referred to as 
the “Custodial Account”, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock, in that: 









(a) As of April 1, 1971, Respondent had outstanding checks 
drawn on its Custodial Account in the amount of $144,468.00 and 
had, to offset said checks, cash in said bank account in the amount 
of $19.43, no deposits in transit and no current proceeds receiv- 
able, resulting in a deficiency of $144,448.57 in funds available to 
pay shippers’ proceeds; 









(b) As of February 28, 1971, respondent had outstanding 
checks drawn on its Custodial Account in the amount of 
$153,092.33 and had, to offset said checks, cash in said bank ac- 
count in the amount of $133.15, no deposits in transit and no cur- 
rent proceeds receivable, resulting in a deficiency of $152,959.18 
in funds available to pay shippers’ proceeds; 








(c) As of February 16, 1971, Respondent had outstanding 
checks drawn on its Custodial Account in the amount of 
$141,186.89 and had, to offset said checks, cash in said bank ac- 
count in the amount of $23,738.40, no deposits in transit and no 
current proceeds receivable, resulting in a_ deficiency of 
$117,448.49 in funds available to pay shippers’ proceeds ; 







(d) As of January 31, 1971, Respondent had outstanding 
checks drawn on its Custodial Account in the amount of 
$195,190.20 and a bank overdraft of $584.40 and had, to offset said 
checks and bank overdraft, deposits in transit in the amount of 
$100,000, resulting in a deficiency of $95,774.60 in funds available 
to pay shippers’ proceeds; 












(e) Respondent, during the period from January 31 through 
April 1, 1971, regularly and consistently failed to deposit in the 











ROCKY MOUNTAIN LIVESTOCK MARKETS, INC. 
Cite as 30 A.D. 1324 


Custodial Account, on or before the third day following the sale, 
in commerce, of livestock consigned to it for sale on a commission 
basis, amounts equal to all the proceeds receivable from each said 
sale of consigned livestock. 


5. Respondent, in connection with its operations as a market 
agency in commerce, on or about the seven dates and in the 
sixteen transactions specified in paragraph V of the Complaint 
and in other transactions at divers other times during the period 
from January 1 through April 30, 1971, issued checks in purported 
payment of the net proceeds resulting from the sale of livestock 
consigned on a commission basis which checks were returned un- 
paid by the bank upon which they were drawn because Respondent 
did not have sufficient funds on deposit in the account upon which 
such checks were drawn to pay the checks. 


CONCLUSIONS 


By reason of the facts alleged in Finding of Fact 2 hereof 
Respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts alleged in Findings of Fact 3, 4, and 5 
hereof Respondent has willfully violated sections 304, 307, and 
312(a) of the Act (7 U.S.C. 205, 208, 213(a)) and sections 201.42 
and 201.43 (a) of the regulations (9 CFR 201.42, 201.43 (a) ). 


Inasmuch as Respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained of 
in the Complaint and complainant has recommended that an 
order be issued, the order will be issued. 


ORDER 


Respondent, its successor, its officers, directors, agents and em- 
ployees, directly or through any corporate or other device, in con- 
nection with Respondent’s operations as a market agency, shall 
cease and desist from: 


1. operating as a market agency or dealer while its current 
liabilities exceed its current assets; 


2. failing to deposit in its custodial bank account for shippers’ 
proceeds within the time prescribed by Section 201.42¢c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from sales of consigned livestock ; 
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3. failing to maintain its custodial bank account for shippers’ 
proceeds in conformity with the provisions of Section 201.42 of 
the regulations (9 CFR 201.42) ; and 


4. issuing checks to any person in payment of the net proceeds 
resulting from the sale of consigned livestock without having 
and maintaining sufficient funds on deposit in the bank account 
upon which such checks are drawn to pay the checks. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until it demonstrates that it is 
no longer insolvent and that the deficit in its custodial account for 
shippers’ proceeds has been eliminated. 


This order shall become effective on the sixth day after service 
upon the Respondent. 


(No. 14,174) 


In re JOHN C. Cook. P&S Docket No. 3665. Decided September 
238, 1971. 


Prior order modified to permit employment of suspended registrant 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended and supplemented (7 U.S.C. 181 et seq.), an order 
was issued on April 27, 1966, which, in part, suspended the 
respondent as a registrant under the Act until he complies fully 
with the registration and bonding requirements of the Act and the 
regulations. Complainant has recommended that the suspension 
provisions of such order be modified in order to permit respondent 
to obtain employment with Hygrade Food Products Corporation, 
Ft. Worth, Texas, a packer within the meaning of that term as 
used in the Act. Such employment would be on a salary basis as a 
dealer buying livestock only for slaughter as an employee of Hy- 
grade Food Products Corporation. 


Accordingly, the suspension provision of the order of April 
27, 1966, is hereby modified so as to provide that respondent is 
suspended as a registrant under the Act until he complies fully 








— =. eS ~~ 


~~ eS 





PHILIP E. PARDEE, SR. 1329 
Cite as 30 A.D. 1329 


with the registration and bonding requirements of the Act and 
the regulations; however, such suspension shall be held in abey- 
ance and not become effective so long as respondent does not en- 
gage in business as a market agency or dealer under the Act: 
Provided, that respondent may engage in business a a dealer buy- 
ing livestock as an employee of Hygrade Food Products Corpora- 
tion, Ft. Worth, Texas. The order of April 27, 1966, shall remain 
in full force and effect in all other respects. 


Copies hereof shall be served upon the parties. 


(No. 14,175) 


In re PHILIP E. PARDEE, SR. P&S Docket No. 4502. Decided 
September 23, 1971. 


Insolvency—Suspension of registration (30 days and thereafter 
while insolvent )—Consent 


Respondent consented to the issuance of an order requiring him to cease 
and desist from failing to pay, when due, the full purchase price of 
livestock purchased in commerce, issuing insufficient funds checks in 
payment of such livestock, and suspending him as a registrant under 
the act for 30 days and thereafter until no longer insolvent. He is also 
ordered to keep required records. 

J. Richard Studenny for complainant. 

Fletcher Brown, Arcadia, Fla., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) instituted by a complaint filed on June 11, 1971 by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that the respondent 
has wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201 et seq.). 


On September 1, 1971 the proceeding was convened by Jack W. 
Bain, Chief Hearing Examiner, the parties were identified, and 
the amended answer and consent order read into the record as so 
stipulated to by the respondent. In his amended answer respond- 
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ent admits the jurisdictional allegations and the allegations set 
forth in paragraphs I, III and IV of the Complaint, neither ad- 
mitting nor denying the remaining allegations and consents to the 
issuance of a specified order containing findings of facts and 
conclusions based upon the allegations of the complaint. Com- 
plainant has recommended that the order consented by the 
respondent be issued. 


FINDINGS OF FACT 


1. (a) Philip E. Pardee, Sr., hereinafter referred to as the 
respondent, is an individual whose address is P. O. Box 602 
Arcadia, Florida 33821. 


(b) Respondent is and at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities as of February 27, 1971, 
exceeded his current assets. As of February 27, 1971, respondent 
had current liabilities totaling $38,780.63 and current assets total- 
ing $26,368.97, resulting in an excess of current liabilities over 
current assets of $12,411.66. 


(b) Respondent’s current liabilities presently exceed his cur- 
rent assets. 


3. Respondent in connection with his operations as a dealer on 
or about the dates, and in the transactions set forth below, pur- 
chased livestock in commerce, and in purported payment therefor, 
issued checks which were returned unpaid by the bank upon which 
they were drawn because respondent did not have sufficient funds 
on deposit in the account upon which such checks were drawn. 


Date of Date of No. of Head Purchased Amount of 
Purchase Check and Species (At) (From) Check 
Goats Cattle 


Aug. 18, 1970 Aug. 25, 1970 2 112 Okeechobee $11,349.76 
Livestock 
Market, Inc. 


Sept. 5, 1970 Sept. 10, 1970 Okeechobee $ 7,420.50 
Livestock 
Market, Inc. 


Sept. 23, 1970 Sept. 23, 1970 James Hendrie $ 5,929.00 
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4. (a) Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth be- 
low, purchased livestock in commerce and failed to pay, when due, 
full purchase price of such livestock. 


Date of Purchased No. of Head Amount of Amount Unpaid 
Purchase (At) (From) and Species Purchase Paid Balance 
Purchased 
Cattle Goats 
Aug. 18, 1970 Okeechobee 112 2 $11,349.76 -0- 
Livestock 
Market, Inc. 
Okeechobee, 
Fla. 
Sept. 5, 1970 - 51 $ 7,420.50 -0- 
$18,770.26 $18,770.26 
Sept. 23, 1970 James 77 $ 5,929.00 $3,000.00 $ 2,929.00 
Hendrie 


(b) As of February 27, 1971, there remained unpaid by the 
respondent a total of $21,699.26 for the livestock set forth above. 


5. Respondent, in connection with his business as a dealed, failed 
to keep accounts, records, and memoranda which fully and cor- 
rectly disclosed all transactions involved in his business as a dealer 
under the Act in that respondent failed to keep and maintain (1) a 
general ledger of accounts showing all assets, liabilities, and net 
worth; and (2) a purchase and sales journal. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent’s financial condition does not meet the requirements of the 
Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 3 and 4, 
respondent has wilfully violated section 312(a) of the Act 
(7 U.S.C. 213(a)) and section 201.43(b) of the regulations (9 
CFR 201.43 (b) ). 


By reason of the facts set forth in Finding of Fact 5, respondent 
has wilfully violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 
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ORDER 
Respondent shall cease and desist from: 


1. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


2. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such checks. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act, including a general ledger of 
accounts showing all assets, liabilities, and net worth; and a daily 
record of livestock purchases and sales. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until he demonstrates that he is 
no longer insolvent. When respondent demonstrates that he is no 
longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating this suspension, after expiration of the 30- 
day period. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 14,176) 


In re D. MITCHELL WRIGHT. P&S Docket No. 4435. Decided 
September 24, 1971. 


Bonding requirements—Suspension of registration until bonded—Consent 


Respondent consented to the issuance of an order suspending him as a 
registrant under the act until bonded as required. 


Thomas E. Bundy for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on January 12, 1971, by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging 
that respondent violated the bonding provisions of the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.), hereinafter 
referred to the regulations. 


On April 5, 1971, complainant recommended that a default order 
be entered against respondent due to respondent’s failure to file 
an answer within 20 days after service of the complaint upon him. 
Accordingly, the Hearing Examiner filed a Recommended Decision 
on June 24, 1971, to which respondent took exception on July 23, 
1971. In his exceptions to the recommended decision of the Hear- 
ing Examiner, respondent denied that he operated as a market 
agency without maintaining the required bond and denied that he 
was served with a complaint and the rules of practice on February 
9, 1971, as contained in the Hearing Examiners recommended 
decision. The Judicial Officer remanded the case to the Hearing 
Examiner on August 10, 1971, for the purpose of holding a hear- 
ing to resolve the dispute as to the facts of the matter. 


On August 23, 1971, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner and consents to 
the issuance of a specified order with findings of fact and con- 
clusions based on the allegations contained in the complaint. Com- 
plainant has recommended that the order consented to by respond- 
ent on August 23, 1971 be issued. 


FINDINGS OF FACT 


1. (a) D. Mitchell Wright, hereinafter referred to as the 
respondent, is an individual whose address is Isom, Kentucky. 


(b) Respondent is, and all times material herein was: 


(1) Engaged in the business of selling livestock on a 
commission basis at the Ivel Livestock Market, Ivel, Kentucky, a 
posted Stockyard under the Act; and 


(2) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 
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2. The surety bond maintained to secure the performance of 
the respondent’s livestock selling obligations under the Act was 
terminated on July 30, 1970. Respondent was notified on or about 
July 11, 1970, of such termination date and was informed that if 
he continued his livestock operations after July 30, 1970, without 
adequate bond coverage as required under the Act and the regula- 
tions, he would be in violation of section 312 of the Act and sec- 
tions 201.29 and 201.30 of the regulations promulgated thereunder. 
Respondent was notified by certified letter dated August 5, 1970, 
that was delivered August 8, 1970, of the bonding requirements of 
the Act and the regulations issued thereunder and also by certified 
letter dated September 3, 1970 that was delivered September 10, 
1970. Notwithstanding such notices, respondent has continued to 
engage in business as a market agency selling livestock in com- 
merce on a commission basis without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


CONCLUSIONS 


By reason of the facts contained in Finding of Fact II herein, 
respondent has wilfully violated section 312(a) of the Act 
(7 U.S.C. 213(a)), and sections 201.29 and 201.30 of the regula- 
tions (9 CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a reason- 
able bond or its equivalent, as required under the Act and the 
regulations. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. When respondent has complied with such require- 
ments a supplementary order will be issued in this proceeding 
terminating this suspension. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 
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(No. 14,177) 


GARDEN CITY SALE COMPANY, INC. v. LEON DODD and VONALEE 
Dopp, d/b/a Dopp LIVESTOCK COMPANY; REA MORTON; and 
CANADIAN COMMISSION COMPANY. P&S Docket No. 4433. 
Decided September 27, 1971. 


Corporate veil—Corporation not liable for debts of salaried employee— 
Dismissal of complaint against agent 


Where respondent Leon Dodd is not the real owner of respondent Canadian 
Commission Company but instead is a salaried employee thereof, that 
company is not liable for the debts of Leon and Vonalee Dodd incurred 
while they were in partnership as Dodd Livestock Company. Reparation 
is awarded complainant against the Dodds for whom the livestock were 
admittedly purchased. Complaint against Rea Morton, an agent of a 
disclosed principal, is dismissed. 


C. T. Sanders and Jesse J. Maynard, Kansas City, Mo., for complainant. 
Leon and Vonalee Dodd pro se. 
Art Piculell, Cimarron, Kan., for respondent Morton. 
Robert G. Grove, Oklahoma City, Okla., for Canadian Commission Co. 
W. Hendrix Wolf, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.) instituted by 
an informal complaint filed July 21, 1970, in which complainant 
seeks reparation in the amount of $11,223.18, alleging that on 
June 5th and June 12th, 1970, it had sold two shipments of hogs 
to Rea Morton and the Dodd Livestock Company for $16,223.18, 
and that it had only been paid $5,000.00, leaving $11,223.18 un- 
paid. A formal complaint was filed September 4, 1970. 


It is also alleged that after said failure to pay the balance the 
respondents Leon Dodd and Vonalee Dodd caused to be incorpo- 
rated under the laws of Oklahoma respondent Canadian Commis- 
sion Company, of which they are the beneficial and true owners; 
that they also caused said corporation to be registered under the 
Packers and Stockyards Act and executed a Trust Fund Agree- 
ment for $5,000 as required under the Act in lieu of a bond; and 
that the respondent corporation acquired, and now conducts, the 
same business of Dodd Livestock Company in buying hogs under 
the active management and for the pecuniary benefit of the 
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respondent Leon Dodd, using all funds and assets of the said Dodd 
Livestock Company for such purpose. 


Copies of the complaints, and of the investigation report pre- 
pared by the Packers and Stockyards Administration, of this De- 
partment and filed in this proceeding pursuant to Section 202.40 
of the rules of practice (9 CFR 202.40), were served upon the 
respondents Leon Dodd and Vonalee Dodd, on November 28, 1970; 
upon the respondent Rea Morton on November 23, 1970; and upon 
the respondent Canadian Commission Company on November 23, 
1970. A copy of the investigation report was served upon the 
complainant on November 24, 1970. 


Respondent Canadian Commission Company filed an answer on 
December 7, 1970, admitting it was incorporated on June 30, 1970, 
and was registered under the Act, and had established a $5,000 
trust fund in lieu of bond; but denied that it had or was using any 
funds or assets of Dodd Livestock Company except those pur- 
chased for a fair and valuable consideration, and which had been 
fully paid for; admitted that Leon Dodd was the General Manager 
as a salaried employee; and requested an oral hearing. 


Respondent Rea Morton filed an answer on December 17, 1970, 
denying that he had been engaged in the livestock dealer business, 
and alleging that at all times he was the agent for Dodd Livestock 
Company, and that complainant knew this at the time of the pur- 
chases claimed to be unpaid for, and that he had acted in the same 
capacity on previous occasions when he had bought for the benefit 
of Dodd Livestock Company; and requested on oral hearing. 


Respondents Leon Dodd and Vonalee Dodd, d/b/a Dodd Live- 
stock Company did not answer, or otherwise plead. 


An oral hearing was set for March 16, 1971, at Oklahoma City, 
Oklahoma, and complainant and respondents agreed to hold it 
on that day in connection with three other cases, (P. & S. Docket 
Nos. 4428, 4430, 4432) all of which were consolidated for the sole 
purpose of taking oral testimony. W. Hendrix Wolf, Office of the 
General Counsel, served as Presiding Officer. Complainant was 
represented by counsel, Jesse J. Maynard, Kansas City, Missouri. 
Respondent Rea Morton was represented by counsel, Art Piculell, 
Cimarron, Kansas. Respondent Canadian Commission Company 
was represented by counsel, Robert G. Grove, of Oklahoma City. 
Leon Dodd and Vonalee Dodd, although in default as the Dodd 
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Livestock Company, were present in person, and participated in 
the hearing. Rea Morton and Leon Dodd testified as witnesses. 


At the conclusion of the testimony each party waived oral argu- 
ment. The attorney for the complainant requested thirty days 
within which to file a proposed finding of fact, conclusions, and 
order, and a brief in support thereof; and the attorney for 
Canadian requested thirty days thereafter to reply; and the at- 
torney for Morton requested thirty days after receipt of a Tran- 
script within which to file a brief. None of the parties filed pro- 
posed findings of fact, conclusions, order or briefs. 


FINDINGS OF FACT 


1. Complainant, The Garden City Sale Company, Inc., is a 
corporation, and at all times material herein was registered under 
the Act as a dealer and market agency, operating the Garden City 
Sale Company, Inc. stockyard, Garden City, Kansas, a posted 
stockyard under the Act, hereinafter referred to as the stockyard. 


2. Respondent Dodd Livestock Company was a partnership, 
composed of Edmond Leon Dodd and Vonalee Dodd, who at all 
times material herein were engaged in the business of buying and 
selling livestock in commerce for their own account and were regis- 
tered under the Act as a dealer with their principal place of busi- 
ness at Woodward, Oklahoma; and will hereinafter be referred 
to as Dodd Livestock. 


3. Respondent Rea Morton, as an individual, registered under 
the Act on August 20, 1970, as a market agency buying on com- 
mission, with his principal place of business at Protection, Kansas. 
At the date of the sales in issue this respondent was not registered 
under the Act, but for a number of years had purchased hogs on a 
commission basis for Dodd, and others, as a market agency. 


4. Respondent Canadian Commission Company was registered 
under the Act on July 28, 1970, as a corporation buying and selling 
livestock in commerce as a dealer, with its principal place of busi- 
ness at Woodward, Oklahoma. Its officers are Glenn Hager, 
President; Vaughn Shafer, Vice-President; and Gayle Hager, 
Secretary-Treasurer; and it has a Trust Fund Account of $5,000 
deposited with the First State Bank of Gage, Oklahoma, as 
Trustee. 


5. Rea Morton started working for Dodd Livestock in August, 
1967 purchasing hogs under the direction of Leon Dodd. As com- 
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pensation for his work he received ten cents per cwt. and he would 
add his compensation to the actual price of the hogs and either 
draw a draft or write a check on Dodd’s account for the totai 
amount. The check or draft would be delivered to the seller who 
would give Morton a check computed at ten cents per cwt. com- 
mission. Morton’s employment with Dodd Livestock was termi- 
nated in May or June of 1970, but since that date he has continued 
to purchase hogs for Canadian under the orders and direction of 
Leon Dodd, and his compensation and method of payment is the 
same under Canadian as under Dodd Livestock. 


6. Morton averaged three purchases per week for three years 
for Dodd Livestock from complainant, Garden City, and none of 
the drafts or checks were dishonored until the sales involved in 
this complaint; and since Canadian was incorporated he has 
bought for it from complainant once or twice per week, and at 
those sales complainant paid him directly his commission, and 
he issued to complainant a check drawn on Canadian for the price 
of the hogs plus his commission. 


7. On June 5, 1970, in the ordinary course of its business, com- 
plainant sold and delivered to Dodd Livestock at the stockyard, 
through Rea Morton, 118 head of hogs weighing 31,075 pounds 
and received a check for $6,788.82. On June 12, 1970, complain- 
ant sold to Rea Morton, for Dodd Livestock, 157 hogs weighing 
44,370 pounds, and received a check for $9,434.36. The checks 
totaling $16,223.18 were returned by the bank upon which they 
were drawn because of insufficient funds. On June 22, 1970, 
Dodd Livestock paid complainant $5,000, leaving a balance of 
$11,223.18. 


8. A Trust Fund was created with assets of Dodd Livestock, 
and the Trustee has paid complainant $1,320, leaving a balance 
of $9,903.18 now due. 


9. Complainant at all times knew Rea Morton was an agent for 
Dodd Livestock, buying on a commission basis; and, in fact, 
advanced to Dodd the commission, or fee, earned by Morton by 
paying Morton directly after each purchase; and this arrange- 
ment has been continued on purchases by Morton for Canadian. 


10. The Canadian Commission Company is an Oklahoma Cor- 
poration with three incorporators who are the directors and 
officers. Glenn Hager, President, owns all of the five hundred 
shares and paid $1.00 each for them; and Hager loaned Canadian 
$5,000 to start business. 
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11. Leon Dodd testified, and his evidence was not contradicted, 
and is adopted as a finding of fact, that: 


a. He owed complainant the amount sought as reparation; 


b. He was hired as Manager of Canadian by Glenn Hager, 
President, at a salary of $100 per week and expenses; and if the 
Company makes money, he hopes to receive a bonus. He has no 
written contract and has never received any written directions 
as to his duties, but occasionally receives oral advice from Hager; 
that he has never attended a meeting of the Directors and does 
not know if they have ever had one; 


c. That he, his wife, and Homer Donnelly, a trucker, have 
signature cards at the bank and are authorized to write checks on 
Canadian; 


d. That when he was employed by Canadian he transferred 
to that Company a pick-up truck, stock trailer, and tractor which 
had a valuation of about $3,000; and 


e. Thereafter he wrote checks on the Canadian bank ac- 
count for payment of debts owed by Dodd Livestock, one to Jack 
Taylor for $1,346.50, one to Panhandle Livestock Commission 
Company for approximately $1,300, one to Dodge City Livestock 
for $500, and “a few other small ones;” but this money of Ca- 
nadian’s which he used to pay Dodd debts was money due him 
for the vehicles which he transferred to Canadian, or was salary 
due him; 


f. The informal complaint was timely filed. 


CONCLUSIONS 


Leon Dodd and Vonalee Dodd, a partnership, d/b/a Dodd Live- 
stock Company of Woodward, Oklahoma, for whom the livestock 
were admittedly purchased are liable under the Act for the un- 
paid purchase price plus commission advanced, in the amount of 
$9,903.18. Such liability is joint and several. Northwest Cattle Co. 
v. lowa City Sales Co., 14 A.D. 276 (1955). 


Rea Morton was the employee or agent of disclosed principal 
Dodd at the time of the purchases, and was not a buyer for him- 
self. Absent any evidence of an agreement or understanding with 
complainant to the contrary, Morton is not liable for the livestock 
purchases of his principal. See John W. Torpey v. Nebraska Order 
Buyers, 30 A.D. 207 (1970) and cases cited therein on page 208. 
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Complainant charged that Leon Dodd and Vonalee Dodd caused 
to be incorporated the Canadian Commission Company and were 
the beneficial and true owners. There is a presumption of cor- 
porate regularity which usually requires the party seeking to 
have the corporate entity disregarded to come forward with a 
substantial showing that the corporation is really a “dummy” 
for the person sought to be held liable. Pardo v. Wilson Line of 
Washington, Inc., 414 F. 2d 1145 (D.C. Cir. 1969). 


“Piercing the corporate veil” is a method generally used where 
the corporate entity is used as a cloak or cover for fraud or 
illegality, and the majority or sole stockholder is the party sought 
to be held liable; but it has been held proper where the wife and 
son held an 88% ownership in the company, and the husband and 
father was the true beneficiary. Hudson v. Wylie, 242 F. 2d 435 
(9th. Cir. 1957). In general, when a corporate veil is pierced, 
the person or corporation held liable is the one which has made 
the actual financial investment and has a direct financial stake in 
the dealings, in addition to actual control over the corporation. 


The uncontradicted evidence in this case is that Glenn Hager is 
the sole stockholder, and that Leon Dodd is only the salaried Man- 
ager. Although there was issued checks for over $3,150 on Ca- 
nadian’s account to pay Dodd’s debts, Leon Dodd had transferred 
equipment worth about $3,000.00 to Canadian, and was earning 
$100.00 per week salary. 


To apply the alter ego theory to this case and hold that Ca- 
nadian is really Dodd, is to completely ignore the fact that Glenn 
Hager is the sole owner of Canadian, and loaned the company 
$5,000. We do not find that Glenn Hager was really Dodd Live- 
stock Company or was responsible for Dodd’s debts, Olympic 
Capital Corp. v. Newman, 276 F. Supp. 646 (D.C. Cal. 1967) or, 
in the alternative, that Dodd is the real owner of the $500 paid 
in capital stock and the $5,000 on deposit in the Trust Fund 
Agreement at the First State Bank of Gage, Oklahoma. 


It is therefore concluded that complainant has failed to meet 
the burden of establishing that Canadian should under the cir- 
cumstances herein be held for the debts of the Dodd Livestock 
Company. 


ORDER 


Within 30 days from the date of this Order, Leon Dodd and 
Vonalee Dodd, formerly d/b/a Dodd Livestock Company, shall 
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pay to the complainant, as reparation, the sum of $9,903.18, with 
interest on said sum at the rate of 8 percent per annum from 
July 1, 1970 until paid. The complaint against the remaining 
respondents, Rea Morton and Canadian Commission Company, is 
hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 14,178) 


CLINTON LIVESTOCK AUCTION, INC. v. LEON DODD and VONALEE 
Dopp, d/b/a Dopp LIVESTOCK COMPANY; and CANADIAN COM- 
MISSION COMPANY. P&S Docket No. 4430. Decided September 
29, 1971. 


Corporate veil—Corporation not liable for debts of salaried employee 


Where respondent Leon Dodd is not the real owner of respondent Canadian 
Commission Company but instead is a salaried employee thereof, that 
company is not liable for the debts of Leon and Vonalee Dodd incurred 
while they were in partnership as Dodd Livestock Company. Reparation 
is awarded complainant against Leon and Vonalee Dodd in the amount 
admittedly owed. 


C. T. Sanders and Jesse J. Maynard, Kansas City, Mo., for complainant. 
Leon Dodd and Vonalee Dodd, pro se. 


Robert G. Grove, Oklahoma City, Okla., for Canadian Commission Co. 
W. Hendrix Wolf, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
an informal complaint filed July 22, 1970, in which complainant 
claimed reparation in the amount of $19,136.29, alleging that be- 
tween May 4th and June 8th, 1970, it had sold three shipments 
of hogs to Dodd Livestock Company for $19,136.29 and had not 
been paid. A formal complaint was filed September 9, 1970. 


It is also alleged that after said failure to pay the balance, 
respondents Leon Dodd and Vonalee Dodd caused to be incorpo- 
rated under the laws of Oklahoma, the Canadian Commission 
Company, of which they are the beneficial and true owners; that 
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they also caused said respondent corporation to be registered 
under the Packers and Stockyards Act and executed a Trust Fund 
Agreement for $5,000 as required under the Act in lieu of a 
bond; and that the respondent corporation acquired, and now 
conducts, the same business of Dodd Livestock Company in buy- 
ing hogs under the active management and for the pecuniary 
benefit of the respondent Leon Dodd, using all funds and assets 
of the said Dodd Livestock Company for such purpose. 


Copies of the complaints and of the Investigation Report, pre- 
pared by the Packers and Stockyards Administration of this De- 
partment and filed in this proceeding pursuant to section 202.40 
of the rules of practice (9 CFR 202.40), were served upon the 
respondents Leon Dodd and Vonalee Dodd on November 23, 1970; 
and upon the respondent Canadian Commission Company on 
November 23, 1970. A copy of the Investigation Report was served 
upon the complainant on November 23, 1970. 


Respondent Canadian Commission Company filed an answer on 
December 7, 1970, admitting it was incorporated on June 30, 
1970, and was registered under the Act, and had established a 
$5,000 trust fund in lieu of bond; but denied that it had or was 
using any funds or assets of Dodd Livestock Company except 
those purchased for a fair and valuable consideration, and which 
had been fully paid for; admitted that Leon Dodd was the General 
Manager as a salaried employee; and requested an oral hearing. 


Respondents Leon Dodd and Vonalee Dodd, d/b/a Dodd Live- 
stock Company, did not answer, or otherwise plead. 


An oral hearing was set for March 16, 1971, at Oklahoma City, 
Oklahoma, and complainant and respondents agreed to hold it on 
that day in connection with three other cases (P. & S. Docket 
Nos. 4428, 4432 and 4433), all of which were consolidated for the 
sole purpose of taking oral testimony. W. Hendrix Wolf, Office 
of the General Counsel, served as Presiding Officer. Complainant 
was represented by counsel, Jessee J. Maynard, Kansas City, 
Missouri. Respondent Canadian Commission Company was repre- 
sented by counsel, Robert G. Grove, of Oklahoma City. Leon Dodd 
and Vonalee Dodd, although in default as the Dodd Livestock 
Company, were present in person, and participated in the hearing. 
Leon Dodd testified as a witness. 


At the conclusion of the testimony, each party waived oral 
argument. The attorney for the complainant requested thirty days 
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within which to file a proposed finding of fact, conclusions and 
order, and a brief in support thereof; and the attorney for Ca- 
nadian requested thirty days thereafter to reply. Neither of these 
parties filed proposed findings of fact, conclusions, order or briefs. 


FINDINGS OF FACT 


1. Complainant, Clinton Livestock Auction, Inc., is a corpora- 
tion, and at all times material herein was registered under the 
Act as a dealer and market agency, operating the Clinton Live- 
stock Auction, Inc., stockvard, Clinton, Oklahoma, a posted stock- 
yard under the Act, hereinafter referred to as the stockyard. 


2. Respondent Dodd Livestock Company was a partnership, 
composed of Edmond Leon Dodd and Vonalee Dodd, who at all 
times material herein were engaged in the business of buying and 
selling livestock in commerce for their own account and were 
registered under the Act as a dealer with their principal place of 
business at Woodward, Oklahoma; and will hereinafter be re- 
ferred to as Dodd Livestock. 


3. Respondent Canadian Commission Company was registered 
under the Act on July 28, 1970, as a corporation buying and selling 
livestock in commerce as a dealer, with its principal place of 
business at Woodward, Oklahoma. Its officers are Glenn Hager, 
President; Vaughn Shafer, Vice-President; and Gayle Hager, 
Secretary-Treasurer; and it has a Trust Fund Account of $5,000 
deposited with the First State Bank of Gage, Oklahoma, as 
Trustee. 


4. On May 8, 11, 18, 25, and June 8, 1970, in the ordinary 
course of its business, complainant, at the stockyard, sold and 
delivered to Dodd Livestock 356 head of hogs for $19,136.29. The 
checks totalling $19,136.29 were returned by the bank upon which 
they were drawn because of insufficient funds. 


5. A Trust Fund was created with assets of Dodd Livestock, 
and the Trustee has paid complainant $2,263.80, leaving a balance 
of $16,872.49 now due. 


6. The Canadian Commission Company is an Oklahoma Cor- 
poration with three incorporators who are the directors and 
officers. Glenn Hager, President, owns all of the five hundred 
shares and paid $1.00 each for them; and Hager loaned Canadian 
$5,000 to start business. 








1344 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 30 A.D. 1341 


7. Leon Dodd testified, and his evidence was not contradieted 
and is adopted as a finding of fact; that: 


a. He owed complainant the amount sought as reparation; 


b. He was hired as Manager of Canadian by Glenn Hager, 
President, at a salary of $100 per week and expenses; and if the 
Company makes money he hopes to receive a bonus; he has no 
written contract and has never received any written directions 
as to his duties, but occasionally receives oral advice from Hager; 
that he has never attended a meeting of the Directors and doesn’t 
know if they have ever had one; 


c. That he, his wife, and Homer Donnelly, a trucker, have 
signature cards at the bank and are authorized to write checks 
on Canadian; 


d. That when he was employed by Canadian he transferred 
to that Company a pick-up truck, stock trailer, and tractor which 
had a valuation of about $3,000; and 


e. Thereafter, he wrote checks on the Canadian bank account 
for payment of debts owed by Dodd Livestock, one to Jack Taylor 
for $1,346.50, one to Panhandle Livestock Commission Company 
for approximately $1,300, one to Dodge City Livestock for $500 
and “a few other small ones;” but this money of Canadian’s 
which he used to pay Dodd debts was money due him for the 
vehicles which he transferred to Canadian, or was salary due 
him. 


f. The informal complaint was timely filed. 


CONCLUSIONS 


Leon Dodd and Vonalee Dodd, a partnership, d/b/a Dodd Live- 
stock Company of Woodward, Oklahoma, for whom the livestock 
were admittedly purchased are liable under the Act for the un- 
paid purchase price of $16,872.49. Northwest Cattle Co. v. Iowa 
City Sales Co., 14 A.D. 276 (1955). Such liability is joint and 
several. 


Complainant charged that Leon Dodd and Vonalee Dodd caused 
to be incorporated the Canadian Commission Company, and were 
the beneficial and true owners. There is a presumption of corpora- 
tion regularity which usually requires the party seeking to have 


the corporate entity disregarded to come forward with a substan- 
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tial showing that the corporation is really a dummy for the 
person sought to be held liable Pardo v. Wilson Line of Washing- 
ton, Inc., 414 F. 2d 1145 (D.C. Cir. 1969). 


“Piercing the corporate veil” is a method generally used where 
the corporate entity is used as a cloak or cover for fraud or 
illegality, and the majority or sole stockholder is the party sought 
to be held liable; but it has been held proper where the wife and 
son held an 88% ownership in the company, and the husband and 
father was the true beneficiary. Hudson v. Wylie, 242 F. 2d 435 
(9th. Cir. 1957). Although there were checks for over $3,150 
issued on Canadian to pay Dodd’s debts, he had transferred 
equipment worth about $3,000 to Canadian, and was earning $100 
per week salary. 


The uncontradicted evidence in this case is that Glenn Hager is 
the sole stockholder, and that Leon Dodd is only the salaried 
manager. In general, when a corporate veil is pierced, the person 
or corporation held liable is the one which has made the actual 
financial investment and has a direct financial stake in the deal- 
ings, in addition to actual control over the corporation. 


In order to apply the alter ego theory to this case and hold 
that Canadian is really Dodd, it is necessary to completely ignore 
the fact that Glenn Hager is the sole owner of Canadian, and 
loaned the company $5,000. We do not find that Glenn Hager was 
really Dodd Livestock Company or was responsible for Dodd’s 
debts, Olympic Capital Corp. v. Newman, 276 F. Supp. 646 (D.C. 
Cal. 1967); or, in the alternative, that Dodd is the real owner 
of the $500 paid in capital stock and the $5,000 on deposit in the 
Trust Fund Agreement at the First State Bank of Gage, Okla- 
homa. 


It is therefore concluded that complainant has failed to meet 
the burden of establishing that Canadian should under the cir- 
cumstances herein be held liable for the debts of the Dodd Live- 
stock Company. 


ORDER 


Within 30 days from the date of this Order, Leon Dodd and 
Vonalee Dodd formerly d/b/a Dodd Livestock Company, shall pay 
to the complainant, as reparation, the sum of $16,872.49, with 


interest on said sum at the rate of 8% per annum from July 1, 
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1970, until paid. The complaint against respondent Canadian 
Commission Company is hereby dismissed. 
Copies hereof shall be served upon the parties. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 14,179) 


In re RAY THORNTON and C. M. EUNICE, JR. P&S Docket No. 
4505. Stay order issued September 21, 1971, by Thomas J. 
Flavin, Judicial Officer. 
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(No. 14,180) 


In re MiD WEST FARMS, INC. PACA Docket No. 2-2112. Decided 
September 1, 1971. 


Failure to pay—Revocation of license—Default 


Respondent’s failures to pay for perishable agricultural commodities pur- 
chased in commerce are violations of the act for which respondent’s 
license under the act is revoked. 


Daphne M. Anderson for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), respondent 
failed to file an answer to the complaint charging respondent with 
failing to pay for perishable agricultural commodities purchased 
in interstate commerce. Chief Hearing Examiner Jack W. Bain 
issued a recommended decision based upon the default in the 
filing of an answer and proposed an order revoking respondent’s 
license under the act. Respondent did not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein. 
Respondent’s license is revoked effective on the eleventh day after 
the date hereof. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), hereinafter 
called the Act. It was instituted by a complaint filed on April 16, 
1971, by the Consumer and Marketing Service, United States 
Department of Agriculture. The respondent, of Hamtramck, 
Michigan, was charged with failing to pay for vegetables pur- 
chased in interstate commerce. 


Copies of the complaint and the rules of practice were served 
on respondent on April 17, 1971, and it was notified that an 
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answer should be filed within 20 days, and that failure to file an 
answer denying the allegations of the complaint and requesting 
an oral hearing would constitute admission of such allegations 
and waiver of a hearing. No answer has been filed by respondent. 


Two purported answers to the complaint and requests for hear- 
ing were filed by an attorney for two former directors and stock- 
holders of respondent, but they were later withdrawn at the 
request of the attorney for his clients. 


On June 24, 1971, complainant filed a motion for a recom- 
mended decision proposing revocation of respondent’s license and 
including “a specific finding that 89 of these violations occurred 
during 1967.” 


Chief Hearing Examiner Jack W. Bain, to whom the proceeding 
had been assigned, issued a recommended decision on July 27, 
1971, without further investigation or hearing, pursuant to Sec- 
tion 47.30(c) of the Rules of Practice (7 CFR 47.30(c) ). 


PROPOSED FINDINGS OF FACT 


1. Respondent, Mid West Farms, Inc., is a Michigan corpora- 
tion doing business in Hamtramck, Michigan. Its mail address is 
c/o George A. Wait, 2971 Seymour Lake Road, Oxford, Michigan 
48051. 


2. License No. 204350 under the Act was issued to respondent 
on May 4, 1964, was renewed annually through May 4, 1970, but 
was suspended automatically on September 18, 1970, when re- 
spondent failed to satisfy a reparation award under the Act, and 
is still suspended. 


3. During the period July 1967 through October 1969, respond- 
ent purchased, received, and accepted without complaint (except 
for two transactions accepted after a price adjustment) 140 lots 
of potatoes, a perishable agricultural commodity, in interstate 
commerce, but failed to make full payment promptly of the 
agreed purchase prices to the 11 sellers, leaving now unpaid a 
total of $140,961.14 of the agreed prices. The details of the 140 
transactions are set out in the complaint. 


4. For the 89 transactions which occurred in 1967, three rep- 
aration awards under the Act were issued in favor of the sellers 
in 1971 for a total of $100,681.42, all of which remains unpaid. 
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5. By notices in writing dated November 20, 1967 and various 
later dates, respondent was accorded opportunity to demonstrate 
or achieve compliance with the Act relating to these transactions. 
It has failed to do so. 


PROPOSED CONCLUSIONS 


Respondent’s failure to make full payment promptly, as shown 
in the Findings of Fact, constituted willful flagrant and repeated 
violations of Section 2 of the Act (7 U.S.C. 499b), for which the 
order below should be issued. 


PROPOSED ORDER 
Respondent’s license is revoked. 


The facts and circumstances set forth above shall be published. 


This order shall become effective on the eleventh day after the 
date hereof. 


Copies hereof shall be served upon the parties. 


(No. 14,181) 


J & J DISTRIBUTORS Co. v. S & K FARMS, INC. PACA Docket No. 
2-2164. Decided September 1, 1971. 


Reopening after default—Denied 
Decision by Donald A. Campbell, Judicial Officer 


DENIAL OF MOTION TO REOPEN 


On June 9, 1971, an order was entered herein by default award- 
ing reparation to complainant. On June 24, 1971, the order was 
stayed and respondent was given additional time to file a motion 
to reopen. Respondent’s motion to reopen was filed July 1, 1971. 
The motion was served on complainant, which requested, in effect, 
that it be denied. 


Respondent states that the individual responsible for handling 
the answer to the complaint is no longer with the company. This 
is not a convincing reason for saying the failure to file an answer 
at the proper time was due to excusable neglect. 
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On the question whether respondent has a meritorious defense 
to complainant’s claim, respondent states that it never received 
the merchandise. In support of this conclusion, respondent states 
the carrier gave notice of arrival of the shipment on April 23, 
1970; that a U.S.D.A. inspection was made on April 24, 1970; 
that the car was then resealed; and that when respondent sent 
trucks to unload the car on April 28, 1970, the car was empty. 
Accepting these facts as true, respondent has no meritorious de- 
fense. Aside from the fact the inspection certificate referred to 
shows approximately half the shipment had been unloaded at the 
time of the inspection, which would indicate an actual acceptance 
of the shipment by respondent, respondent’s failure to give notice 
of rejection within 24 hours after receipt of notice of arrival 
would constitute a constructive acceptance of the shipment. See 
section 46.2, subsections (dd) (3) and (cc) (2) of the regulations 
(7 CFR §46.2(dd) (3) and (cc) (2)). 


Accordingly, respondent’s motion to reopen is denied. The de- 
fault order of June 9, 1971, is reinstated, except that respondent 
shall pay the reparation award within 30 days from the date of 
this order. 


Copies hereof shall be served upon the parties. 


(No. 14,182) 


VERNON C. JUSTICE v. EASTERN POTATO DEALERS OF MAINE, INC. 
PACA Docket No. 2-2075. Decided September 7, 1971. 


F.o.b. sales—Guarantee to final destinations not established—Failure to 
establish breach of contract 


Where complainant has established that an f.o.b. sale of three shipments of 
potatoes was made to respondent, that the produce met contract re- 
quirements and that the produce was not guaranteed to the destinations 
of respondent’s customers, respondent is liable to complainant for the 
purchase price in accordance with complainant’s manifest. 


C. Lester Drummond, Accomac, Va., for complainant. 
Ayres and Hartnett, Accomac, Va., for respondent. 
Bruce W. Wiener, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $3,164 in con- 
nection with three truckloads of potatoes sold by complainant to 
respondent. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 
swer and counterclaim thereto, denying liability to complainant 
and requesting an award of reparation in the amount of $2,000 
against complainant for breach of contract. Respondent requested 
an oral hearing. 


An oral hearing was held at Pocomoke City, Maryland, on June 
16, 1970. Complainant was represented by counsel at the hearing. 
Two witnesses testified for complainant. Respondent neither ap- 
peared nor was represented by counsel at the hearing. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Vernon C. Justice, whose ad- 
dress is P. O. Box 70, Horntown, Virginia. 


2. Respondent, Eastern Potato Dealers of Maine, Inc., is a cor- 
poration whose address is P. O. Box 485, Aqueboque, New York. 
At the time of the transactions involved herein, respondent was 
licensed under the Act. 


3. On July 23, 1970, in contemplation of shipment in interstate 
commerce, complainant sold to respondent one truckload of pota- 
toes, consisting of 3,800 10-pound sacks, U.S. No. 1 grade, at an 
agreed price of 41 cents per 10-pound sack, and 50 50-pound 
sacks, U.S. No. 1 grade, at an agreed price of $1.70 per 50-pound 
sack, or a total purchase price of $1,643, f.o.b. Horntown, Vir- 
ginia, for shipment to respondent at Horsey, Virginia. The pota- 
toes were to be loaded on a truck sent by respondent to complain- 
ant’s farm on July 23, 1970. 


4. On July 23, 1970, the potatoes involved in this transaction 
were inspected and graded U.S. No. 1 with no soft rot at Horn- 
town, Virginia. The potatoes were loaded on a truck sent by 
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respondent to complainant’s farm on the same date. Respondent 
accepted the potatoes. 


5. On July 24, 1970, in contemplation of shipment in interstate 
commerce, complainant sold to respondent one truckload of pota- 
toes, consisting of 800 50-pound sacks, U.S. No. 1 grade, at an 
agreed price of $1.60 per 50-pound sack, or a total purchase price 
of $1,280, f.o.b. Horntown, Virginia, for shipment to respondent 
at Horsey, Virginia. The potatoes were to be loaded on a truck 
sent by respondent to complainant’s farm on July 24, 1970. 


6. On July 24, 1970, the potatoes involved in this transaction 
were inspected and graded U.S. No. 1 with no soft rot at Horn- 
town, Virginia. The potatoes were loaded on a truck sent by 
respondent to complainant’s farm on the same date. Respondent 
accepted the potatoes. 


7. On July 24, 1970, respondent resold and shipped the potatoes 
purchased from complainant on the same date to Hilltop Fruit 
Market, Grantsville, Maryland. The potatoes were received by 
respondent’s customer on July 24, 1971, and were unloaded the 
following day. The potatoes were reloaded on a different truck 
and sent to Pittsburgh, Pennsylvania, for inspection on July 26, 
1970. Upon being informed that a federal inspection could not be 
obtained in Pittsburgh, Pennsylvania, on that date, respondent 
had the potatoes hauled to Horsey, Virginia, where the potatoes 
arrived on July 28, 1970. 


8. A restricted Federal condition inspection was made of the 
potatoes at Horsey, Virginia, on July 28, 1970. The results of such 
inspection, in part, are as follows: 


“Temperature of 


Product: Bottom: 64°, Top: 68°F. 


“Condition: Mostly firm. From 4 to 30% average 17% 
damage by enlarged lenticels, most of which 
are sunken and discolored. From 2 to 40%, 
average 15% Slimy Soft Rot in all stages of 
development, mostly advanced.” 


Following such inspection, respondent had the truckload of pota- 
toes returned to complainant’s farm, where complainant refused 
to accept their return. Respondent had the entire load of potatoes 
dumped at the local dump on July 28, 1970. 











\- 
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9. On July 25, 1970, in contemplation of shipment in interstate 
commerce, complainant sold to respondent one truckload of pota- 
toes, consisting of 3,800 10-pound sacks, U.S. No. 1 grade, at an 
agreed price of 38!4 cents per 10-pound sack, and 80 50-pound 
sacks, U.S. No. 1 grade, at an agreed price of $1.60 per 50-pound 
sack, or a total purchase price of $1,591, f.o.b. Horntown, Vir- 
ginia, for shipment to respondent at Horsey, Virginia. The pota- 
toes were to be loaded on a truck sent by respondent to com- 
plainant’s farm on July 25, 1971. 


10. On July 25, 1970, the potatoes involved in this transaction 
were inspected and graded U.S. No. 1 with no soft rot at Horn- 
town, Virginia. The potatoes were loaded on a truck sent by 
respondent to complainant’s farm on the same date. Respondent 
accepted the potatoes. 


11. On July 25, 1970, respondent resold and shipped the pota- 
toes purchased from complainant on the same date to Feinberg 
& Co., Inc., Providence, Rhode Island. The potatoes arrived and 
were unloaded at Providence, Rhode Island, on July 27, 1970. A 
Federal condition inspection was made of the potatoes at respond- 
ent’s customer’s store at Providence, Rhode Island, on July 27, 
1970. The results of such inspection, in part, are as follows: 

“Condition of load 

and containers: Stacked at the above location. Most bags show 

wet spots, some are leaking from decaying 
potatoes. 


“Condition: 10 lb. lot: Mostly firm. Range from 3 to 30% 
per bag average 17% Slimy Soft Rot. 


50 lb. lot: Mostly firm. Range from 8 to 32% 
per sample, average 20% Slimy Soft Rot.” 


12. On July 28, 1970, Feinberg & Co., Inc., sent a telegram to 
complainant which stated that the potatoes had excessive soft rot 
and would be sold for complainant’s account. On the same date, 
complainant sent Feinberg & Co., Inc., a telegram in reply stating 
that complainant demanded full payment promptly. The entire 
load of potatoes was dumped at Izzo’s Farm, Providence, Rhode 
Island, by respondent’s customer on July 28, 1970. 


13. Respondent has paid $1,350 to complainant in connection 
with the load of potatoes sold on July 23, 1970, and has not paid 
any part of the purchase price in connection with the loads of 
potatoes sold on July 24 and July 25, 1970. 
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14. The formal complaint was filed on January 15, 1971, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that on July 23, July 24, and July 25, 1970, 
he agreed to sell, and respondent agreed to purchase, three truck- 


loads of U.S. No. 1 potatoes, f.o.b. Horntown, Virginia, for ship- 


ment to respondent at Horsey, Virginia. Complainant further 
alleges that although he shipped, and respondent accepted, three 
loads of potatoes meeting contract requirements, respondent has 
paid only $1,350 to complainant in connection with these trans- 


actions, leaving a balance due of $3,164. Respondent alleges that 


complainant guaranteed the potatoes to final destination, and 
denies that contract destination was Horsey, Virginia, or that the 
sales were made on an f.o.b. basis. Respondent contends that com- 
plainant breached the contract by shipping potatoes on July 24 
and July 25, 1970, which failed to meet contract requirements 


when delivered to respondent’s customers. 


Since the parties put forth affirmative but conflicting allega- 
tions with respect to the terms of the contract, the burden rests 
upon each to establish his respective allegation by a preponder- 
ance of the evidence. Jsrael Klein Co. v. S. Otis Sullivan & Com- 
pany, 17 A.D. 500. In support of complainant’s position that the 
sales were f.o.b. Horntown, Virginia, for shipment to respondent 
at Horsey, Virginia, Richard V. Justice testified that he nego- 
tiated the sales of the potatoes involved herein with respondent’s 
Mort Zahler, that the sales were made on the basis of f.o.b. Horn- 
town, Virginia, and that the potatoes were sold to respondent at 
an address of Horsey, Virginia. Mr. Justice further testified that 
although he had knowledge that the potatoes were to be shipped 
to northern markets by respondent, he did not know at time of 
sale the destinations where respondent was shipping the three 
loads of potatoes purchased from complainant. Since respondent 
did not appear at the hearing and no evidence was introduced at 
the hearing on its behalf, respondent’s evidence in this proceeding 
in support of its allegations is limited to that contained in the 
report of investigation. Apart from respondent’s allegations, re- 
spondent has not introduced any evidence which supports re- 
spondent’s position that complainant guaranteed the potatoes to 
the destinations of respondent’s customers. We find that respond- 
ent has failed to show by a preponderance of the evidence that 
complainant guaranteed the potatoes to final destination. Upon 
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review of the evidence, we conclude that complainant has clearly 
sustained the burden resting upon him to show that the sale of 
the three truckloads of potatoes was made on the basis of f.o.b. 
Horntown, Virginia, for shipment to respondent at Horsey, Vir- 
ginia. 

There is no dispute that complainant loaded the potatoes in- 
volved herein on trucks sent by respondent to complainant’s farm 
at Horntown, Virginia, on July 23, July 24, and July 25, 1970. By 
having the potatoes loaded on trucks which were operating under 
its direction and control, respondent accepted the potatoes. Hav- 
ing accepted the potatoes, respondent is liable to complainant for 
the purchase price of each load of potatoes, less any damages 
shown to have been caused by any breach of contract by com- 
plainant. The burden of proof is upon respondent to show by a 


preponderance of the evidence that complainant breached the 
contract, and the damages resulting therefrom. 


The parties are in dispute concerning the prices agreed upon 
on July 28, 1970, for the load of potatoes sold that date by com- 
plainant to respondent. Complainant’s Richard V. Justice testified 
that although complainant sold respondent 3,800 10-pound sacks 
at a price of 41 cents per 10-pound sack, and 50 50-pound sacks at 
$1.70 per 50-pound sack, or a total price of $1,643, respondent had 
paid only $1,350 to complainant in connection with this trans- 
action, leaving a balance due of $293. There is also in evidence a 
copy of complainant’s manifest showing the prices to be 41 cents 
for the 3,800 10-pound sacks and $1.70 for the 50 50-pound sacks. 
Respondent contends that the potatoes purchased from complain- 
ant on July 23, 1970, were sold at an agreed price of 3714 cents 
for the 3,800 10-pound sacks, and $1.75 for the 50 50-pound sacks, 
or a total price of $1,350, which amount has been paid to com- 
plainant in connection with this transaction. Apart from respond- 
ent’s allegation as to the prices at which the potatoes were sold 
on July 23, 1970, there is no evidence in the record to substantiate 
respondent’s position on this issue. We conclude that the evidence 
sustains complainant’s contention concerning the prices at which 
the potatoes were sold on July 23, 1970. Accordingly, respondent 
is liable to complainant for the balance of ‘the purchase price of 
this shipment, or $293. 


Respondent alleges that on July 24 and July 25, 1970, complain- 
ant sold to respondent two truckloads of potatoes that complain- 
ant knew were in a broken down condition and would not hold up 
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for shipment. Complainant contends that the potatoes sold to 
respondent on July 24 and July 25, 1970, met all contract require- 
ments. 


Respondent resold and shipped the load of potatoes purchased 
from complainant on July 24, 1970, to Grantsville, Marvland, on 
the same date. The load of potatoes was returned to Horsey, Vir- 
ginia, on July 28, 1970, and a restricted Federal condition insvec- 
tion was made of the potatoes at Horsey, Virginia, on that date. 
Such inspection showed, on the average, 17 percent damage by 
enlarged lenticels and 15 percent damage by slimv soft rot. Re- 
spondent resold and shipped the load of potatoes purchased from 
complainant on July 25, 1970, to Providence, Rhode Island, on 
that date. The potatoes arrived at Providence, Rhode Island, on 
July 27, 1970, and a Federal condition inspection was made of 
the potatoes at Providence, Rhode Island, on that date. Such 
inspection showed, on the average, 17 percent damage by slimy 
soft rot in the 10-pound lot, and 20 percent damage by slimy soft 
rot in the 50-pound lot. Respondent contends that these two 
inspections show that the potatoes were broken down and not fit 
for shipment when sold to respondent on July 24 and July 25, 
1970. Respondent has also submitted in evidence the affidavit of 
Roy Brown, who was crew chief for complainant’s packing opera- 
tion during the summer of 1970. Mr. Brown states that there was 
definitely wet breakdown in the beginning stages in each load of 
potatoes sold by complainant to respondent on July 24 and July 
25, 1970. 


In support of complainant’s position that the loads of potatoes 
sold to respondent on July 24 and July 25, 1970, met all contract 
requirements, complainant has submitted in evidence a Federal 
shipping point inspection covering each load in question. Such 
certificates, dated July 24 and July 25, 1970, respectively, show 
the potatoes in each load were U.S. No. 1 grade with no soft rot. 
Upon review of the evidence, we find that the shipping point 
inspection certificates are the most reliable evidence of the quality 
of the potatoes shipped by complainant to respondent on July 24 
and July 25, 1970. We conclude that the potatoes sold by com- 
plainant to respondent on July 24 and July 25, 1970, met all con- 
tract requirements when loaded on the trucks sent by respondent 
to complainant’s farm on those dates. 


We held earlier in this decision that the potatoes in question 
were sold f.o.b. Horntown, Virginia, for shipment to respondent 
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at Horsey, Virginia. There is no evidence in the record to indicate 
that either of the loads of potatoes shipped July 24 and July 25, 
1970, arrived at Horsey, Virginia, the contract destination, with 
abnormal deterioration in breach of the warranty of suitable 
shipping condition. See Section 46.43(j) of the regulations issued 
pursuant to the act (7 CFR 46.43(j)). If respondent wished to 
have the warranty of suitable shipping condition apply to a 
farther destination than Horsey, Virginia, in connection with 
these f.o.b. shipments, it should not have made Horsey, Virginia, 
the contract destination. Since respondent has failed to prove any 
breach of contract on complainant’s part in connection with the 
loads of potatoes sold by complainant to respondent on July 24 
and July 25, 1970, respondent is liable to complainant for the 
purchase price of each load, $1,280 and $1,591 respectively, or 
$2,871. 


In view of the foregoing, respondent is liable to complainant 
in the amount of $3,164 in connection with the three shipments of 
potatoes. Respondent’s failure to pay complainant this amount 
promptly is a violation of section 2 of the act, for which repara- 
tion should be awarded, with interest. Respondent’s counterclaim, 
based on an alleged breach of contract by complainant, must be 
dismissed since it has been found that complainant did not breach 
the contract. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,164, with interest thereon 
at the rate of 8 percent per annum from September 1, 1970, until 
paid. 


The counterclaim is hereby dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 14,183) 


JARSON & ZERILLI Co., INC. v. P. TAVILLA Co., INC. PACA Docket 
No. 2-1785. Decided September 7, 1971. 


Breach of suitable shipping condition—Damages—Request for affirmative 
relief not timely—Dismissal 


Where complainant shipped cabbage that did not meet requirements of the 
suitable shipping condition warranty, and where the market value of 
the produce, if it had been in suitable shipping condition, is more than 
the purchase price claimed by complainant, complainant is not entitled 
to damages and the complaint is dismissed. Respondent’s request for 
affirmative relief made after the close of the hearing came too late and 
may not be considered. 


Ellenson Traffic Bureau, Detroit, Michigan, for complainant. 
Lewis & Lewis, Boston, Mass., for respondent. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $1,880 in con- 
nection with a transaction in interstate commerce involving a car- 
load of cabbage. 


Copies of the Department’s report of investigation were served 
upon complainant’s representative and respondent. Copies of the 
Department’s supplemental investigation were served upon com- 
plainant’s representative and respondent’s attorney. A copy of the 
formal complaint was served upon respondent, which filed an 
answer thereto, denying liability to complainant. Respondent 
requested an oral hearing. 


An oral hearing was held in Boston, Massachusetts, on March 
12, 1971, at which respondent was represented by counsel. A rep- 
resentative of the Ellenson Traffic Bureau, Detroit, Michigan, ap- 
peared for complainant. Respondent’s president, Stephen Tavilla, 
was the only witness to appear and testify. The deposition testi- 
mony of one respondent witness was received in evidence. Briefs 
were filed by both parties. 
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FINDINGS OF FACT 


1. Complainant, Jarson & Zerilli Co., Inc., is a corporation 
whose adress is 7201 West Fort Street, Detroit, Michigan. 


2. Respondent, P. Tavilla Co., Inc., is a corporation whose ad- 
dress is 78 New England Produce Center, Chelsea, Massachusetts. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about November 26, 1969, in the course of interstate 
commerce, complainant sold to respondent 800 cartons of Big Mac 
brand, California green cabbage contained in car PFE 301786 
which had been shipped from Oxnard, California, on November 
21, 1969, at $2.10 per carton, f.o.b. Oxnard, California, plus 25 
cents per carton cooling charge, or a total price of $1,880.00. The 
contract was negotiated by John H. Moncovich of Quality Broker- 
age, Castroville, California. On November 28, 1969, the broker 
prepared and sent to the parties a “Confirmation of Sale and In- 
voice” calling for remittance directly to complainant. 


4. On November 26, 1969, complainant ordered car PFE 301786 
diverted to respondent at Chelsea, Massachusetts. On the same 
day complainant sent respondent an invoice for the purchase price. 


5. The car arrived at Chelsea at 7:10 a.m., December 3, and was 
Federally inspected the same day at 10:20 a.m. The certificate of 
such inspection reads as follows: 


Condition of Temperature control unit in operation. Ad- 

Equipment: justable load dividers in place 6 to 10 feet 
from doors. 

Products Domestic type CABBAGE in cartons printed 

inspected : “Big Mac’s, Valley Packing Co., Salinas, 


California, Min. Net Wt. 45 Ibs.” Applicant 
states 800 cartons. 


Condition of Through lengthwise, crosswise load, 7 rows 

load: 5 layers. Shift noted 2 inch floor layer to 10 
inches top layer from load divider B end of 
car. 

Condition of Tight. 2 to 4 inch lid bulge. 

pack: 


Temperature of Doorway: Top, 44°F; bottom, 46°F. 
product: 
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Size: Ranges from 1-14 to 4-14 pounds, mostly 
2-14 to 3-14 pounds. Undersize within toler- 
ance. 

Quality: Clean, generally well trimmed, green color, 


hard or firm. Grade defects average 2% ex- 
cessively closely trimmed and burst heads. 


Condition: Heads or portions of heads not affected by 
condition factors are fresh and crisp. Wrap- 
per leaves: No decay. Head leaves: Damage 
by yellowing averages 3%. Damage by bruis- 
ing in most cartons ranges from 7 to 20%, 
many none, average 9%. Damage by Alter- 
naria leaf spot ranges from 16 to 80%, aver- 
age 37% including 15% in advanced stages. 
No decay. 


Grade: Meets quality requirements but fails to grade 
U.S. No. 1 only account of condition. 


Remarks: Inspection and certificate restricted to prod- 
uct in upper 2 layers between load dividers. 


6. On December 3, 1969, complaint as to the condition of the 
cabbage was made by respondent to the broker, Moncovich, who in 
turn reported the complaint on the same day to complainant. 
Respondent also abandoned the carload of cabbage to the railroad 
on December 3, 1969. 


7. No part of the agreed purchase price of $1,880.00 has been 
paid by respondent to complainant. 


8. The formal complaint was filed June 26, 1970, which was 
within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that on or about 
November 26, 1969, it orally contracted to sell to respondent 800 
cartons of Big Mac brand California green cabbage contained in 
car PFE 301786 which had been shipped from Oxnard, California, 
on November 21, 1969. Respondent in its answer admitted these 
allegations. However, at the oral hearing, Stephen Tavilla, presi- 
dent of respondent, testified that the broker said he purchased a 
fancy car of U.S. No. 1 cabbage. The report of investigation pre- 


} 
| 
| 
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pared by the Department includes a letter dated February 20, 1970, 
sent by the broker to the Department in which it is stated that he 
purchased U.S. No. 1 cabbage. But no grade is mentioned in the 
confirmation of sale issued by the broker. Copies of this confirma- 
tion were sent to both parties and no objection was made to the 
broker as to the terms set forth therein. It is concluded that com- 
plainant made no express representation as to the grade of the 
cabbage at shipping point or at the time of sale. 


Complainant alleged that the cabbage shipped to respondent met 
contract requirements and that it was accepted by respondent. 
These allegations are denied in respondent’s answer. Respondent 
alleged that complainant breached the warranty of suitable ship- 
ping condition and that it promptly and duly communicated its re- 
jection of the shipment to complainant. 


The evidence shows that on December 3, 1969, the day the ship- 
ment arrived at Chelsea, respondent inspected the cabbage and 
requested a Federal inspection which was made at 10:20 a.m. that 
same day. Tavilla testified that on December 3, 1969, he notified 
the broker the cabbage was no good, would not bring freight 
charges and would not be accepted and that the afternoon of the 
same day he abandoned the shipment to the carrier under the 
deficit rule. It is not clear whether the abandonment occurred 
before or after respondent’s conversation with the broker. The 
Department’s report of investigation contains a letter from Mon- 
covich to the Department in which he states, in substance, that 
respondent advised the car showed considerable trouble and high 
temperatures, as evidenced by the Federal inspection which was 
read to him, and that he relayed this information to complainant. 
According to the broker, complainant replied that in view of the 
delay in transit and high temperatures complainant was not 
responsible and payment in full was expected. The report of in- 
vestigation also contains a letter from complainant to the De- 
partment which states that on December 4 or 5 the broker told 
Louis W. Jarson, president of complainant, respondent was com- 
plaining of the cabbage but did not have an inspection. This letter 
also states that on December 13, complainant received an invoice 
from respondent for inspection fees which indicated the shipment 
had been rejected. A copy of this invoice is not in evidence. 


The Department’s regulations provide, in effect, that a buyer is 
deemed to have accepted a rail shipment unless he gives notice of 
rejection to the seller within 24 hours after the buyer receives 
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notice of arrival from the railroad and the shipment has been 
placed in a location where the produce is accessible for inspection 
(7 CFR 46.2(bb) and (dd) ). See also section 2-602 of the Uniform 
Commercial Code. Notice of rejection must be in clear and unmis- 
takeable terms, and mere complaint regarding the shipment is not 
sufficient. Schley v. Mercurio, 23 A.D. 862. It is our conclusion 
that respondent did not give notice of rejection of the shipment 
to complainant within the meaning of the regulations and that 
respondent is therefore deemed to have accepted the shipment. 


Having accepted the shipment, respondent is liable to com- 
plainant for the purchase price, less any damages sustained as a 
result of a breach of contract on the part of complainant. The 
burden of proof is on respondent to prove the alleged breach of 
contract and the extent of damages resulting therefrom. 


As previously stated it is respondent’s position that the cabbage 
was not in suitable shipping condition at the time of sale on 
November 26, 1969. Section 46.24(j) of the regulations (7 CFR 
46.24(j)), provides that “suitable shipping condition” in connec- 
tion with reconsigned, rolling, or tramp cars means that the com- 
modity at the time of sale, is in a condition which, if the shipment 
is handled under normal transportation service and conditions, 
will assure delivery without abnormal deterioration at the desti- 
nation specified in the contract of sale. 


There is no evidence that the shipment suffered any mechanical 
difficulties while in transit following complainant’s diversion to 
respondent on November 26, 1969. According to the deposition 
testimony of Stanley C. Griffin, assistant freight claim agent for 
the Southern Pacific Company, car PFE 301786 left Decatur, 
Illinois at 4:00 p.m. on November 26, 1969, and arrived Chelsea, 
Massachusetts, at 7:10 a.m. on December 3, 1969. This time inter- 
val represents a transit time of 6 days, 15 hours and 10 minutes. 
Through questioning of respondent’s witness, Tavilla, complain- 
ant’s representative attempted to show that normal transit time 
was exceeded by reason of a one-day delay at Detroit, and ap- 
proximately 30 hours at Buffalo. However, Tavilla testified that 
there is no regularly scheduled delivery time between Detroit and 
the Boston market, and that he does not consider seven days to 
be an unusual transit period from Detroit to Chelsea. Even if we 
assume a delay of some two days in transit, the damage by 
Alternaria leaf spot was so excessive that it could not reasonably 
be attributed to late arrival. The temperature of the cabbage on 
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arrival was within the range recommended to inhibit Alternaria 
leaf spot. See Agriculture Handbook No. 184, page 2, (USDA 
September 1961). It is concluded that the cabbage was not in 
suitable shipping condition at the time of sale. 


We now consider the question of damages sustained by respond- 
ent as a result of complainant’s breach of the warranty of suit- 
able shipping condition. The proper measure of damages for 
breach of warranty is the difference between the market value 
of produce meeting contract specifications and the market value 
of the produce actually delivered at the time and place of delivery 
to the buyer. 


Official notice is taken of the Federal market news service re- 
ports for Boston for December 3 and 4, 1969, which quote sales of 
cabbage of good merchantable quality and condition in jobbing 
quantities. As testified by Tavilla, the earlier report contains no 
quotations for California cabbage but does show North Carolina 
cabbage sold at $4 and $4.50 for carton. The report for December 
4, 1969, however, quotes California cabbage at the same price 
range. The quotation of $4 is accepted as representing the carlot 
value of the cabbage if it had been as warranted or $3,200 for the 
800 cartons involved herein. 


The next matter concerns the market value at Chelsea of the 
cabbage accepted. Tavilla testified that the carload of cabbage was 
abandoned to the railroad on December 3, the day of arrival, under 
the applicable tariff deficit rule because, in his opinion, the cab- 
bage could not be resold for as much as the freight charges. The 
Department’s supplemental report of investigation includes copies 
of railroad freight waybills showing that the freight charges from 
Oxnard to Chelsea totaled $985.24. There is no evidence that com- 
plainant or respondent was notified of the results of the resale by 
the railroad. In view of this and the condition of the cabbage on 
arrival, it is reasonable to assume that the railroad did not realize 
an amount in excess of the freight charges. 


For purposes of computing the damages sustained by respond- 
ent, it will be considered that the market value of the cabbage 
accepted was $985.24. Deducting this figure from $3,200, the 
market value of the cabbage if it had been in suitable shipping 
condition, leaves $2,214.76. Since this amount is more than the 
purchase price of $1,880 claimed by complainant, the complaint 
should be dismissed. 
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Respondent in its brief requested in effect that it be awarded 
affirmative relief for the loss sustained by reason of complainant’s 
breach. Respondent’s answer did not include a counterclaim for 
affirmative relief and at no time prior to the close of the hearing 
did respondent request that the answer be amended to include 
such claim. Respondent’s request made after the close of the hear- 
ing comes too late and may not be considered. See section 47.6(d) 
of the rules of practice (7 CFR 47.6(d) ). 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 14,184) 


SALINAS LETTUCE FARMERS COOPERATIVE v. SALT CITY PRODUCE 
Co., INc. PACA Docket No. 2-1977. Decided September 13, 


1971. 


Stay order—Extension of time to file petition for reconsideration 


Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER AND EXTENSION OF TIME 


Complainant has filed by telegram a request for an extension 
of time for filing a petition for reconsideration of the order 


entered August 19, 1971, dismissing the complaint against 
respondent. 
Complainant is given an extension of time to and including 


September 27, 1971, for the filing of such petition. The order of 
August 19, 1971, is hereby stayed pending the issuance of a 


further order in this proceeding. 
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(No. 14,185) 


MorRIS SALES & EXPORT Co. v. DEL VALLE TROPICAL PRODUCE 
Corp. PACA Docket No. 2-1758. Decided September 17, 1971. 


Breach of suitable shipping condition—Foreign commerce—Damages 


Where respondent shipped sweetpotatoes that were abnormally deteriorated 
on arrival at San Juan, complainant is entitled to damages for respon- 
dent’s breach of warranty and is awarded damages in the amount’ of 
the difference between the total f.o.b. contract price less the amount 
realized on resale. 


Spiegelman & Spiegelman, Miami, Fla., for complainant. 
West & Young, Miami, Fla., for respondent. 
Paul T. Collier, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


A timely complaint was filed in which complainant seeks an 
award of $1,914.36 against respondent in connection with a trans- 
action in foreign commerce involving a load of boniatos. 


A copy of the report of investigation prepared by the Depart- 


ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant and requesting an oral 
hearing. 


An oral hearing was held in Miami, Florida, on March 16, 1971. 


Complainant and two witnesses appeared and testified on com- 
plainant’s behalf. Complainant’s deposition was also received in 
evidence. Three witnesses appeared and testified for respondent. 
Each party was represented at the hearing by counsel. Neither 


party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Morris Odessky, doing business 


as Morris Sales & Export Co., whose address is 1243 N.W. 21st 
Street, Miami, Florida. 
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2. Respondent, Del Valle Tropical Produce Corp., is a corpora- 
tion whose address is 9825 S.W. 183rd Street, Miami, Florida. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about December 10, 1969, in contemplation of ship- 
ment in foreign commerce, respondent sold to complainant 840 
50-pound sacks of boniatos (also known as Cuban or Puerto Rican 
sweet potatoes), at an agreed price of $2 per sack, f.o.b. respond- 
ent’s packing house in Dade County, Florida, for shipment to 
Puerto Rico. 


4. On or about midafternoon of December 12, 1969, and pur- 
suant to the contract set forth above, respondent loaded 840 50- 
pound sacks of boniatos, which had been dug by respondent on 
December 11 and during the morning of December 12, into a 
trailer owned by the Sea-Land Service, Inc. Complainant had 
made arrangements for the trailer, No. 21-533, to be available to 
respondent, and for the thermostat on the trailer to be set at 
55°F. while the boniatos were in transit. 


5. In the late afternoon of December 12, trailer No. 21-533 was 
hauled by truck to Jacksonville, Florida, where it was later loaded 
aboard the steamship S.S. Brooklyn, bound for San Juan, Puerto 
Rico. The shipment arrived in San Juan on Friday, December 19, 
with delivery to complainant’s consignee, Victor Roman, of the 
RTC Corporation, being accomplished the following day, Satur- 
day, December 20, 1969. After an examination in San Juan of 
three bags of boniatos from the trailer by RTC Corporation em- 
ployees Victor Roman and Albert Berry on December 20, Berry 
telephoned complainant’s general manager, Charles Winters, and 
reported that the boniatos he (Berry) had seen were showing 
black discoloration and some decay. Winters instructed Berry to 
have a Federal inspection made of the boniatos. 


6. Application for Federal inspection of the boniatos involved 
herein was made on Monday, December 22, by the RTC Corpora- 
tion, with the inspection being made at 3:20 p.m. on the following 
day. The results of that inspection, in relevant part, are as fol- 
lows: 


“Condition of car: Doors closed, mechanical refrigeration 
unit not in operation. 


“Products inspected .. .”” Sweet POTATOES... 
Applicant’s count 840 sacks. 
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“Temperature of product: 66°F. 


“Condition: From 48 to 88%, average 70%, “seriously dam- 
aged by sunken brown discolored areas, covering 1 to entire 
surface. Range 10 to 32%, average 21% Black Rot, mostly 
in advanced stage. Remainder stock is firm”. 


7. The results of the Federal inspection (above) were relayed to 
complainant, who in turn—and also on December 23—informed 
respondent, through its president, Norman Del Valle, of these re- 
sults and in substance requested an adjustment. In subsequent 
negotiations the parties were unable to reach any agreement con- 
cerning an adjustment and the boniatos were ultimately sold by 
complainant, through the RTC Corporation, for a net of $667. 


8. Complainant has paid respondent the agreed f.o.b. contract 
price of the shipment involved herein. 


9. The formal complaint was filed on May 15, 1970, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The purchase, receipt and acceptance by complainant of the 
boniatos involved herein is not disputed. There likewise is no dis- 
pute concerning the payment by complainant to respondent of the 
agreed f.o.b. contract price of this produce. Complainant con- 
tends, however, that he is entitled to an award of reparation 
against respondent in the amount of $1,914.36, on the ground 
that the boniatos were abnormally deteriorated on arrival at con- 
tract destination in Puerto Rico, in breach of the warranty of 
suitable shipping condition applicable to this f.o.b. transaction.’ 
Respondent, in denying liability to complainant, alleges that the 
boniatos were handled under abnormal transportation service and 
conditions, thus rendering the warranty inapplicable to this ship- 
ment. Specifically, respondent alleges that the “deterioration re- 
sulted because of the length of time in transit, together with 
[the] inoperation of [the] refrigeration unit...” 


In reviewing the evidence before us, we conclude that it fails to 
support respondent’s allegation of a delay in transit, either as to 


1. The warranty upon which complainant relies is set forth in the Department’s regulations 
and provides that in an f.o.b. shipment the produce sold shall be loaded aboard the trans- 
portation vehicle in “suitable shipping condition.” “Suitable shipping condition” is defined 
as meaning that the commodity, at time of billing, is in a condition which, if the shipment is 
handled under normal transportation service and conditions, will assure delivery without 
abnormal deterioration at the contract destination agreed upon between the parties. 7 CFR 
46.43(i) and (j). 
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the time involved in trucking the goods from Miami to Jackson- 
ville or to transport it by ship from Jacksonville to San Juan. As 
to the temperature of the goods in transit, complainant’s evidence 
is to the effect that he engaged the Sea-Land trailer and instructed 
the carrier to set the thermostat at 55°F. The manifest of the 
carrier reflects this instruction as to temperature. Further as to 
the matter of temperature, complainant’s consignee in Puerto 
Rico, Albert Berry, testified at the hearing that when he broke 
the seal on the Sea-Land trailer in San Juan on December 20, the 
refrigeration unit was operating, and that he (Berry) left it 
that way after completing his examination of the boniatos. Berry 
further testified that the trailer was equipped with a temperature- 
recording device, and that this device indicated that the tempera- 
ture had been a constant 55°F. from shipping point to the date of 
Berry’s examination. 


Since Berry’s testimony is not rebutted, and since it appears 
that 55°F. is the optimum temperature for either the storage or 
transporting of boniatos, we conclude that the transportation 
service and conditions under which this shipment was handled in 
transit, including the temperature, was normal. We further con- 
clude that the warranty of suitable shipping condition applies to 
this transaction. 


As the party claiming that the boniatos were abnormally de- 
teriorated on arrival at contract destination in breach of the war- 
ranty, the burden rests upon complainant to establish such breach 
by a preponderance of the evidence. Sweet Fruit & Melon Garden 
v. Hub City Produce, 25 A.D. 248. Complainant points to the re- 
sults of the Federal inspection made of the produce in San Juan 
on the afternoon of December 23 as his principal proof of re- 
spondent’s breach. In oral argument at the hearing, however, re- 
spondent counsel appears to question the probative value of these 
results, since the Federal inspector also noted on his certificate 
that the refrigeration equipment on the trailer was not in opera- 
tion at the time of his inspection. While this is true, it must also be 
noted that the pulp temperature of the boniatos was certified as 
66°F. by the Federal inspector at this time. In view of the high 
temperatures prevalent in San Juan, even in December, it is ob- 
vious that the refrigeration could not have been inoperative for 
very long prior to the inspection and would not have been the 
cause for the high percentage of deterioration noted in the 
boniatos on December 23. That the deterioration was present in 
the load to some material extent on arrival was established by 
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the testimony of Berry, based on his examination of the load on 
December 20. In weighing both the testimony of Berry, and the 
results of the Federal inspection of December 23, we conclude 
that the evidence is sufficient to justify our finding that the 
boniatos were abnormally deteriorated on arrival at San Juan, 
in breach of the warranty of suitable shipping condition and in 
violation of section 2 of the act. 


The measure of damages for breach of warranty in regard to 
accepted goods is the difference at the time and place of accept- 
ance between the value of the goods accepted and the value they 
would have had if they had been as warranted. /. Kallish & Sons 
v. Jarosz Produce, Inc., 26 A.D. 1285; Uniform Commercial Code, 
§ 2-714. As to the value of goods accepted, this may be evidenced 
by the proceeds obtained by the receiver on a prompt and proper 
resale of such goods. Kirby & Little Packing Co. v. United Fruit 
& Produce Co., 16 A.D. 1066. With respect to the value a shipment 
would have had if it had met contract requirements, and there 
being no other evidence available, we will accept as indicative of 
such value the f.o.b. contract price, plus freight to destination. M. 
Botner & Son, Inc. v. Central Produce Co., Inc., 23 A.D. 1549. 


Complainant’s consignee in San Juan disposed of the boniatos 
involved herein in a sale which appeared to be both prompt and 
proper, realizing proceeds of $667, which sum is accepted as re- 
flecting the vaule of the goods delivered to and accepted by com- 
plainant. The f.o.b. price of the boniatos, $1,640, plus freight 
charges to San Juan, $901.36, totals $2,581.36, which we accept 
as indicative of the value of the goods meeting contract require- 
ments. The difference between the vaule of goods meeting con- 
tract requirements, $2,581.36, and the value of the goods actually 
delivered, $667, is $1,914.36, which latter sum represents com- 
plainant’s damages herein. Accordingly, reparation should be 
awarded to complainant against respondent in this amount, with 
interest. 


In the course of this proceeding a good deal of testimony was 
given over to an alleged express warranty by respondent, that the 
boniatos would “ride” to destination and arrive there without 
abnormal deterioration. In short, complainant apparently is con- 
tending that respondent expressly bound itself to the same stand- 
ards of performance that is imposed by the warranty of suitable 
shipping condition, set forth in the Department’s regulations. 
Since we have already considered the warranty of suitable ship- 
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ping condition at length and have made it the basis of our decision 
here, we find it unnecessary to decide the contentions of the 
parties as they relate to the alleged express warranty. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,914.36, with interest there- 
on at the rate of 8 percent per annum, from January 1, 1970, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 14,186) 


DON LYONS, INC. v. THE HAMILTON COMPANY. PACA Docket No. 
2-2292. Decided September 20, 1971. 


Undisputed amount 
Decision by Thomas J. Flavin, Judicial Officer 
ORDER FOR UNDISPUTED AMOUNT 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,300 in connection 
with two shipments of potatoes in interstate commerce. 


A copy of the formal complaint was served upon respondent. 
Respondent filed an answer thereto, in which he admits owing 
complainant $1,060 in connection with these transactions, but 
denies liability to complainant for the full amount claimed in the 
complaint. 


It is provided in section 7(a) of the act (7 U.S.C. 499g), in 
part, as follows: 


“... If, after the respondent has filed his answer to the com- 
plaint, it appears that the respondent has admitted liability 
for a portion of the amount claimed in the complaint as 
damages, the Secretary . . . may issue an order directing 





GUS MERCURIO FRUIT v. BENTON 1373 
Cite as 30 A.D. 1373 


the respondent to pay to the complainant the undisputed 
amount on or before the date fixed in the order. . .” 


Accordingly, under authority of the statute quoted above, 
respondent shall pay to complainant, as an undisputed amount, 
$1,060. Payment of this amount shall be made within 30 days 
from the date of this order, with interest thereon at a rate of 8 
percent per annum from November 1, 1970, until paid. 


Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the undis- 
puted amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 14,187) 


Gus MERCURIO FRUIT & PRODUCE COMPANY v. BENTON FRUIT 
CoMPANY. PACA Docket No. 2-2288. Decided September 20, 
1971. 


Stay order—Motion filed for reopening after default 
Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


After a default reparation order was issued in this proceeding 
under the Perishable Agricultural Commodities Act, 1930, as 
amended (7 U.S.C. 499a et seq.), on September 3, 1971, a letter 
was received from respondent stating in effect that complainant 
owed respondent more than respondent owed complainant. 


The letter is regarded as a motion to reopen after default (see 
the rules of practice, 7 CFR 47.25(e)) and a copy shall be served 
upon complainant. In the meantime the order of September 3, 
1971, is stayed pending the entry of a further order. 
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(No. 14,188) 


In re NEW ENGLAND CITRUS BOWL, INc. PACA Docket No. 2-2199. 
Decided September 24, 1971. 


Failure to pay—Publication of facts—Default 


Respondent’s failures to pay promptly for produce purchased in commerce 
are violations of the act for which the facts and circumstances thereof 
shall be published. As respondent’s license terminated prior to the in- 
stitution of this proceeding, revocation or suspension thereof is not 
ordered. 

Daphne M. Anderson for complainant. 

Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S.C. 499a et seq.) , respondent 
failed to file an answer to the complaint charging respondent with 
failing to pay in full and failing to pay promptly for produce pur- 
chased in interstate commerce. Chief Hearing Examiner Jack W. 
Bain issued a recommended decision based upon the default in the 
filing of an answer and proposed an order requiring publication 
of the facts and circumstances of the violations found. Rsepondent 
did not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein ex- 
cept that the word “vegetables” in the first paragraph is changed 
to “produce.” The order shall become effective on the 11th day 
after the date hereof. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S.C. 499a et seq.), hereinafter 
called the Act. It was instituted by a complaint filed on June 24, 
1971, by the Consumer and Marketing Service, United States De- 
partment of Agriculture. The respondent, of South Boston, Massa- 
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chusetts, was charged with failing to pay for vegetables purchased 
in interstate commerce. 


Copies of the complaint and the rules of practice were served on 
respondent on June 28, 1971, and it was notified that an answer 
should be filed within 20 days, and that failure to file an answer 
denying the allegations of the complaint and requesting an oral 
hearing would constitute admission of such allegations and waiver 
of a hearing. No answer has been filed. 


Chief Hearing Examiner Jack W. Bain, to whom the proceeding 
had been assigned, issued a Recommended Decision on August 17, 
1971, without further investigation or hearing, pursuant to Sec- 
tion 47.30(c) of the Rules of Practice (7 CFR 47.30(c)). 


PROPOSED FINDINGS OF FACT 


1. The respondent, New England Citrus Bowl, Inc., is a Massa- 
chusetts corporation whose address is 383 Dorchester Avenue, 
South Boston, Massachusetts 02127. 


2. License No. 185456 under the Act was issued to respondent 
on March 21, 1960, and had been renewed annually but terminated 
on March 21, 1971, when respondent failed to renew it. 


3. During March through September 1970, respondent pur- 
chased, received, and accepted 17 lots of perishable agricultural 
commodities (fruits), but failed to pay the six sellers $16,662.12 
of the purchase prices, and failed to pay promptly for six other 
purchases, payments ranging one to three months late. Details 
of the transactions are set forth in the complaint. 


4. Reparation awards in favor of three sellers involved in the 
above mentioned transactions, issued by the Judicial Officer in 
March 1971, for a total of over $4,000, remain unpaid. 


5. By notice in writing dated April 16, 1971, respondent was 
given opportunity to comply with requirements of the Act in this 
regard, but it has failed to do so. 


PROPOSED CONCLUSIONS 


Respondent’s failures to pay promptly, as set forth above, con- 
stitute flagrant and repeated violations of the Act, for which the 
order below should be issued. 











PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 30 A.D. 1376 


PROPOSED ORDER 


The facts and circumstances set forth above shall be published. 
This order shall become effective on the 11th day after its date. 
Copies hereof shall be served on the parties. 


(No. 14,189) 


DELCOR FRUIT SALES v. NEW ENGLAND CITRUS BOWL, INC. PACA 
Docket No. 2-1741. Decided September 24, 1971. 


F.o.b. sale established—Delay in transit—Rejection without reasonable 
cause—Damages—Market value 


Where an f.o.b. sale is established, rather than a purchase and sale as 
alleged by respondent, and where there was a delay in transit, the 
suitable shipping condition warranty is not applicable, and respondent’s 
rejection was without reasonable cause. Damages are awarded com- 
plainant for the difference between the contract price and the market 
value rather than the full contract price where complainant failed to 
show that it was unable to resell the produce after having made a 
reasonable effort to do so at a reasonable price or that circumstances 
reasonably indicated that such an effort would have been unavailing. 

Bunker, Hislop & Leddy, Bakersfield, Cal., for complainant. 

Respondent pro se. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks a 
reparation award against respondent in the amount of $4,717.50 
in connection with a shipment of grapes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an 
answer thereto, denying liability to complainant. 

Although the amount claimed in the formal complaint exceeds 
$1,500, oral hearing was waived by the parties. Accordingly, the 


shortened method of procedure provided in section 47.20 of the 





DELCOR v. NEW ENGLAND CITRUS BOWL 1377 
Cite as 30 A.D. 1376 


rules of practice (7 CFR 47.20) is applicable. Pursuant to such 
procedure, complainant filed an opening statement. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Harry Gilfenbain Co., Inc., trading as Delcor 
Fruit Sales, is a corporation whose address is 400 Truxtun Avenue, 
Bakersfield, California. 


2. Respondent, New England Citrus Bowl, Inc., is a corporation 
whose address is 383 Dorchester Avenue, South Boston, Massa- 
chusetts. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On December 19, 1969, in the course of interstate commerce, 
complainant sold to respondent one carload of table grapes, con- 
sisting of 1,000 lugs of Ribiers, U-S. No. 1 grade, Blue River 
brand, at an agreed price of $3.50 per lug, and 400 lugs of wrap- 
ped Calmerias, U.S. No. 1 grade, Blue River brand, at an agreed 
price of $3.00 per lug, plus $17.50 for a transigard recorder, or a 
total price of $4,717.50, f.o.b. Earlimart, California, for shipment 
to respondent at South Boston, Massachusetts. 


4. On December 22, 1969, the grapes involved herein were offi- 
cially inspected and graded U.S. No. 1 at Earlimart, California. 
The grapes were shipped from Earlimart, California, on the same 
date in car PFE 302043. 


5. Car PFE 302043 was set out account bad order at Maybrook, 
New York, between 4:00 p.m. on December 30, 1969, and 2:00 a.m. 
on January 3, 1970. 


6. The carload of grapes arrived at Boston, Massachusetts, on 
or about January 6, 1970. A restricted Federal inspection was 
made of the grapes involved herein at Boston, Massachusetts, at 
1:00 p.m. on January 7, 1970. The results of such inspection, in 
part, are as follows: 


“Quality: Ribiers: Clean, well colored. Average 1% grade 
defects, scars. Calmerias: Clean, generally light green, few 
straw colored. Grade defects average 3%, damage by scarring. 
“Condition: Ribiers: Generally firm and firmly attached. 
Stems green to brown and pliable, some weak. Range 1 to 4% 
in most samples, 12% in some, average 3% shattered berries. 
Average 2% damage by flattened and split berries generally 


Ee 
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found next bottoms of lugs. Ranges most samples 1 to 2%, 
90% in some, average 14% wet and sticky berries from juice 
of shattered, flattened and split or decayed berries. Decay 
from 2 berries to 14 of 1% in most lugs, 3% in some, none 
in some, average 1%. Calmerias: Generally firm and firmly 
attached. Stems green and pliable. Average 1% shattered 
berries. Decay ranges from 14 of 1% to 4%, average 2%. 
Each lot: Decay is Gray Mold Rot in advanced stages, some 
nested. 


“Grade: Each lot: Meets quality requirements but fails to 
grade U.S. No. 1, Table only account of condition.” 


7. On January 6, 1970, respondent notified complainant of its 
rejection of the shipment. Complainant notified respondent by 
telegram on Janury 7, 1970, that the shipment would be disposed 
of for account of whom it may concern, and that respondent 
would be held liable for any losses. 


8. Complainant abandoned the car to the carrier on account of 
the condition of the grapes sometime between January 7 and 
January 14, 1970. 


9. Respondent has not paid to complainant any part of the 
purchase price in connection with this transaction. 


10. The formal complaint was filed on May 8, 1970, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The parties are in disagreement concerning the terms of the 
contract negotiated on December 19, 1969, in which complainant 
sold, and respondent purchased, a carload of grapes. Complainant 
contends that the transaction between the parties was an f.o.b. 
sale, with the grapes to be U.S. No. 1 grade at shipping point. 
Respondent alleges that the shipment was purchased from com- 
plainant on the conditions that the grapes would grade U.S. No. 1 
at destination, and that they would hold up for a minimum of six 
weeks in storage following arrival. 


Both parties agree that the sale was negotiated during a tele- 
phone conversation on December 19, 1969. Following such discus- 
sion, complainant sent a telegram to respondent on the same date 
setting forth the terms of the sale just negotiated between the 
parties. Such telegram shows an f.o.b sale of U.S. No. 1 grapes to 
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respondent. Respondent did not object to the terms stated in the 
telegram. 


Following arrival of the shipment at Boston, Massachusetts, on 
or about January 6, 1970, respondent sent two telegrams to com- 
plainant, dated January 7 and January 8, 1970, respectively, which 
state, in part, that respondent was only interested in grapes that 
would grade U.S. No. 1 upon arrival and would stand up for a 
minimum of six weeks in storage after arrival. Complainant im- 
mediately objected to the additional terms stated in respondent’s 
telegrams. 


In light of the fact that respondent did not object to the terms 
stated in complainant’s telegram dated December 19, 1969, we find 
that such telegram correctly sets forth the terms of the contract. 
We also find that the additional terms stated in respondent’s tele- 
grams following arrival of the shipment were never agreed to by 
complainant, and were not a part of the contract. Accordingly, it 
is concluded that the transaction was an f.o.b. sale, with the 
grapes to grade U.S. No. 1 at shipping point. 


The definition of an f.ob. transaction is set forth in the regula- 
tions issued pursuant to the act in section 46.43(i). This section 
states that “ ‘f.o.b.’ . . . means that the produce quoted or sold is 
to be placed free on board the boat, car, or other agency of the 
through land transportation at shipping point, in suitable ship- 
ping condition ... and that the buyer assumes all risks of damage 
and delay in transit not caused by the seller irrespective of how 
the shipment is billed.” (7 CFR 46.43 (i) ). 


The warranty of suitable shipping condition provided in section 
46.43(j) of the regulations (7 CFR 46.43(j)) is not applicable 
in this case because the shipment was not handled under normal 
transportation service and conditions in that the car was set out 
account bad order at Maybrook, New York, for over three days. 
Under the f.ob. rules stated above, respondent became liable for all 
risks of damage and delay in transit not caused by the shipper. 
There is no evidence in the record to indicate that complainant did 
not load or ship grapes meeting contract requirements at shipping 
point, or that the delay in transit was caused in any way by com- 
plainant. We therefore find that respondent’s rejection of the 
shipment at destination was without reasonable cause. 


Following respondent’s rejection of the shipment, complainant 
notified respondent by telegram that the grapes would be sold 
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for the account of whom it may concern, and that respondent 
would be held liable for any losses. It appears, however, that the 
grapes were not resold by complainant, but instead were aban- 
doned to the carrier on account of condition sometime between 
January 7 and January 14, 1970. In order to recover the full con- 
tract price which complainant seeks in this proceeding, com- 
plainant must show that it was unable to resell the grapes after 
having made a reasonable effort to do so at a reasonable price, 
or that circumstances reasonably indicated that such an effort 
would have been unavailing. Uniform Commercial Code §2-709. 
There is no evidence in the record to show that complainant made 
a reasonable effort to resell the grapes at a reasonable price, or 
that cirmcumstances reasonably indicated that such an effort 
would have been unavailing. Accordingly, the appropriate measure 
of damages which may be recovered herein is the difference be- 
tween contract price and the market price at the time and place of 
tender. Uniform Commercial Code §2-708. 


The grapes involved herein arrived at Boston, Massachusetts, 
on or about January 6, 1970. A restricted Federal inspection was 
made of the grapes at Boston, Massachusetts, on January 7, 1970. 
We find that such inspection shows that the grapes were of fair 
quality upon arrival. In order to determine the market value of 
the grapes on the date and place where the shipment should have 
been accepted by respondent, we take official notice of the Federal 
Market News Service Report for Boston, Massachusetts, for 
January 6, 1970. The price for Ribier grapes of fair condition is 
quoted at $3.00 per lug, and the price of Calmeria grapes of fair 
condition is quoted at as low as $2.00 per lug. Therefore, the 
market value of the grapes which respondent should have ac- 
cepted at Boston, Massachusetts, on or about January 6, 1970, is 
computed at $3.00 per lug for the 1,000 lugs of Ribiers, and at 
$2.00 per lug for the 400 lugs of Calmerias, or $3,800. 


The difference between the contract price ($4,717.50) and the 
value of the grapes at Boston, Massachusetts, on or about January 
6, 1970 ($3,800), is $917.50. Respondent’s failure to pay com- 
plainant this amount promptly is a violation of section 2 of the 
act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $917.50, with interest thereon 











JOHN MANNING & CO. v. CONSOLIDATED TOMATO 1381 
Cite as 30 A.D. 1381 


at the rate of 8 percent per annum from February 1, 1970, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 14,190) 


JOHN MANNING & Co., INC. v. CONSOLIDATED TOMATO Co., INC. 
PACA Docket No. 2-2024. Decided September 29, 1971. 


Disputed amount—Adjusted price established—Dismissal 


Where complainant failed to deny or rebut respondent’s allegation as to 
the amount of the price adjustment agreed upon between the parties, 
the complaint as to the disputed amount, which is the amount of credit 
claimed by respondent, is dismissed. 

Complainant and respondent pro se. 

Bruce S. Wiener, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $7,683.75 in con- 
nection with shipment of three truckloads of tomatoes in inter- 
state commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. Respondent filed an 
answer thereto, claiming credits of $574, and admitting it owed 
complainant $7,109.75 in connection with these transactions. Pur- 
suant to respondent’s admission of liability of a portion of the 
amount claimed as damages in the complaint, an Order for Un- 
disputed Amount was issued on March 1, 1971, awarding repara- 
tion to complainant in the amount of $7,109.75 in accordance with 
section 7(a) of the act (7 U.S.C. 499g). Respondent’s liability 
for payment of the disputed amount was left for subsequent 
determination in the same manner and under the same procedure 
as if no order for the payment of the undisputed amount had been 
issued. 
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Although the amount claimed in the formal complaint exceeds 
$1,500, oral hearing was waived by the parties. Accordingly, the 
shortened method of procedure provided in section 47.20 of the 
rules of practice (7 CFR 47.20) is applicable. Pursuant to such 
procedure, the parties were given the opportunity to submit addi- 
tional evidence in support of their respective positions by means 
of verified statements. No such evidence was submitted. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant, John Manning & Co., Inc., is a corporation 
whose address is P. O. Box 4668, Saticoy, California. 


2. Respondent, Consolidated Tomato Co., Inc., is a corporation 
whose address is 590 Scott Street, Memphis, Tennessee. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


3. On October 3, October 5, and October 14, 1970, in the course 
of interstate commerce, complainant sold to respondent three 
truckloads of tomatoes, the October 3 shipment consisting of 
1,418 flats, lugs, and cartons at an agreed price of $3,386.50, the 
October 5 shipment consisting of 1,526 flats and cartons at an 
agreed price of $2,453, and the October 14 shipment consisting of 
926 flats, lugs, and cartons at an agreed price of $1,844.25, or a 
total price of $7,683.75, f.o.b. Saticoy, California, for shipment to 
respondent at Memphis, Tennessee. 


4. The sales between the parties on the loads sold on October 5 
and October 14, 1970, were negotiated by a broker, Donald R. 
Sheffield Brokerage Co., which issued a Confirmation of Sale in 
connection with these transactions. 


5. On October 3, October 5, and October 14, 1970, complainant 
shipped the tomatoes involved herein to respondent by truck from 
Saticoy, California. 


6. Respondent accepted the tomatoes shipped October 3 and 
October 14, 1970, upon arrival. 


7. Following arrival of the tomatoes shipped October 5, 1970, 
respondent called complainant and advised it that the load was 
showing trouble. Complainant authorized respondent to take an 
allowance of fifty cents per flat for the 1,148 flats in the shipment, 
or a total credit of $574. Respondent then accepted the shipment. 


8. Respondent has not paid to complainant any part of the dis- 
puted amount in connection with these transactions. 
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9. The formal complaint was filed on December 28, 1970, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The disputed amount with which we are here concerned is $574. 
This is the amount of credit respondent alleges was authorized 
by complainant because of defects in the tomatoes shipped on 
October 5. Although complainant was given an opportunity to 
deny or rebut respondent’s allegation, complainant has not done 
so. We therefore find that following arrival of the load of tomatoes 
shipped October 5, 1970, complainant authorized respondent to 
take an allowance of fifty cents per flat for the 1,148 flats in the 
shipment, or a total credit of $574. Accordingly, the complaint as 
to the disputed amount should be dismissed. 


ORDER 
The complaint as to the disputed amount is hereby dismissed. 


Copies of this order shall be served upon the parties. 
ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 
DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 14,191) 


KELLER FRUIT & COLD STORAGE v. RANALLI ENTERPRISES t/a MID 
VALLEY FRUIT GROWERS. PACA Docket No. 2-2090. Order of 
dismissal issued September 29, 1971. 


REPARATION AWARDED—ADMISSION OF LIABILITY 


(No. 14,192) 


GONZALES PACKING Co. v. ABOOD DISTRIBUTORS CORPORATION. 
PACA Docket No. 2-2252. Reparation of $6,478.77 with 8 
percent interest from November 1, 1970, awarded complain- 
ant against respondent in order issued September 20, 1971. 
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(No. 14,193) 


ROCKY PRODUCE COMPANY v. JOSEPH MANNINO PRODUCE. PACA 
Docket No. 2-2254. Reparation of $2,900 with 8 percent in- 
terest from November 1, 1970, awarded complainant against 
respondent in order issued September 29, 1971. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 14,194) 


MIKE PHILLIPS ENTERPRISES, INC. v. AGRO RESOURCES, INC. PACA 
Docket No. 2-2281. Reparation of $216 with 8 percent interest 
from December 1, 1970, awarded complainant against re- 
spondent in order issued September 2, 1971. 


(No. 14,195) 


CORLEY PRODUCE COMPANY, INC. v. J. W. M. PropucE. PACA 
Docket No. 2-2282. Reparation of $6,052.20 with 8 percent 
interest from June 1, 1971, awarded complainant against re- 
spondent in order issued September 2, 1971. 


(No. 14,196) 


ZELLWIN FARMS COMPANY v. J. W. M. ProDUcE. PACA Docket 
No. 2-2283. Reparation of $6,726.05 with 8 percent interest 
from May 1, 1971, awarded complainant against respondent 
in order issued September 2, 1971. 


(No. 14,197) 


WEEKSVILLE PRODUCE DISTRIBUTORS, INC. v. J. W. M. PRODUCE. 
PACA Docket No. 2-2284. Reparation of $6,900.99 with 8 
percent interest from May 1, 1971, awarded complainant 

against respondent in order issued September 2, 1971. 
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(No. 14,198) 


MICHAEL-SWANSON-BRADY OF MOORHEAD, INC. v. AGRO RE- 
SOURCES, INC. PACA Docket No. 2-2280. Reparation of 
$14,543.49 with 8 percent interest from March 1, 1971, 
awarded complainant against respondent in order issued Sep- 
tember 3, 1971. 


(No. 14,199) 


LAMANTIA-CULLUM-COLLIER Co. INC. v. J. W. M. PrRopUcE. PACA 
Docket No. 2-2285. Reparation of $10,712.50 with 8 percent 
interest from May 1, 1971, awarded complainant against re- 
spondent in order issued September 3, 1971. 


(No. 14,200) 


HI LIFE FARMS, INC. v. J. W. M. PropDucE. PACA Docket No. 2- 
2286. Reparation of $5,500.60 with 8 percent interest from 
June 1, 1971, awarded complainant against respondent in 
order issued September 3, 1971. 


(No. 14,201) 


Gus MERCURIO FRUIT & PRODUCE COMPANY v. BENTON FRUIT 
CoMPANY. PACA Docket No. 2-2288. Reparation of $1,716.05 
with 8 percent interest from September 1, 1970, awarded 
complainant against respondent in order issued September 3, 
1971. 


(No. 14,202) 


EASTERN POTATO DEALERS OF MAINE, INC. v. BOSTON POTATO Co. 
Inc. PACA Docket No. 2-2289. Reparation of $2,721.25 with 
8 percent interest from November 1, 1970, in order issued 
September 9, 1971. 


(No. 14,203) 


GRIFFIN-HOLDER Co. INC. v. J. W. M. PRoDUCE. PACA Docket No. 
2-2298. Reparation of $1,627.50 with 8 percent interest from 
April 1, 1971, awarded complainant against respondent in 
order issued September 14, 1971. 
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(No. 14,204) 


L & M BROKERAGE Co. INC. v. EARL A. PRICE. PACA Docket No. 
2-2297. Reparation of $2,958.65 with 8 percent interest from 
March 1, 1971, awarded complainant against respondent in 
order issued September 14, 1971. 


(No. 14,205) 


DONNA CITRUS, INC. v. AZTECA PropUCE. PACA Docket No. 2- 


2296. Reparation of $900 with 8 percent interest from Janu- 
ary 1, 1971, awarded complainant against respondent in order 
issued September 14, 1971. 


(No. 14,206) 


QUILLER & ORINGDULPH v. CAWLEY PRODUCE Co. PACA Docket 
No. 2-2295. Reparation of $990 with 8 percent interest from 
May 1, 1971, awarded complainant against respondent in 
order issued September 14, 1971. 


(No. 14,207) 


BEHRENS PRODUCE COMPANY v. J.W.M. PRoDUCE. PACA Docket 
No. 2-2302. Reparation of $7,760.85 with 8 percent interest 
from June 1, 1971, awarded complainant against respondent 
in order issued September 30, 1971. 


(No. 14,208) 


VALLIANT VEGETABLE COMPANY v. PRODUCELAND U.S.A., INC. 
PACA Docket No. 2-2303. Reparation of $6,371.20 with 8 
percent interest from February 1, 1971, awarded complainant 
against respondent in order issued September 30, 1971. 


(No. 14,209) 


COFFING BROS. ORCHARD Co. INC. v. DAVILA’S PRODUCE Co. INC. 
PACA Docket No. 2-2304. Reparation of $1,925 with 8 per- 
cent interest from January 1, 1971, awarded complainant 

against respondent in order issued September 30, 1971. 
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STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 14,210) 


RICHARD COX v. OTHELLO PACKERS, INC. PACA Docket No. 2- 
1923. Stay order issued September 23, 1971. 
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Adjusted price ... 5 A igs c Scar Bee ; 


Dismissal of saree Sreedtngurcas 


EVIDENCE (reparation) 


Memorandum of sale 


FAILURE TO PAY (disciplinary) 
Publication of facts (default order) 
Purchase price 


Revocation of license (default order) 


1309, 
1306, 


1302, 


1391 


Page 


1324 
1319 
1319 


1313 
1297 
1328 


. 1381 


1360, 
1360, 


1360 


1352 


1367 
1376 
1367 
1376 


1381 
1381 


1360 


. 1374 


1374 


. 1349 





1392 
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SUBJECT INDEX OF AGRI. DECISIONS, SEPT. 1971 30 A.D. 


F.O.B. 


Ie HE ais vs ssscssspacssiistéivivnssidivves sc RIN 
I iss cieiecics Ris etshissnseisvess RRB. WAAR TA. 
Guaranty of grade at destination not part of contract 
Guaranty to final destinations not established 
Suitable shipping condition ...................0.0...05::00:0000 

Suitable shipping condition warranty not applicable 


FOREIGN COMMERCE 


Breach of suitable shipping condition ............. 


GRADE 


Not part of contract 


GUARANTY OF GRADE AT DESTINATION 


Not part of agreement 


GUARANTY TO FINAL DESTINATIONS 


Not part of agreement 


LICENSE 


Revocation of, for failure to pay 


PUBLICATION OF FACTS 
Failure to pay (default order) 


REJECTION 
Not clear and unequivocal 


Without reasonable cause 


REOPENING AFTER DEFAULT (reparation) 
Denied 


REPEATED AND FLAGRANT VIOLATIONS 
Failure to pay 
Finding of (default order) 
Publication of facts 


Revocation of license 


Page 


TR ATER sass 1381 


1352, 1376 


i . 1352 


aaa verts 1349 


. 1374 


1360 
dots. 1376 


1351 


1349, 1374 
1349, 1374 
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Page 
RESALE 
Failure to resell ia 1376 
STAY ORDER (reparation) 
Extension of time to file petition for reconsideration 1366 
Motion filed for reopening after default 1373 
Vacated, reopening after default denied 1351 
SUITABLE SHIPPING CONDITION 
Breach of 1360, 1367 
Foreign commerce : — 
Not applicable : 1376 
TIMELINESS (reparation) 
Request for affirmative relief, received after close of 
hearing, may not be considered “G 1360 
TRANSPORTATION SERVICE AND CONDITIONS 
Delay in transit 1376 
Not abnormal 1367 
UNDISPUTED AMOUNT 
Order for 1372 
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